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Happy 2013, Paralegal 
Division!  Even 

though we are all back to 
work or school now, I hope 
everyone had a wonderful 
holiday season!
 Jean Louise Finch, better 
known as Scout, is the 
very unusual six-year-old 
daughter of an attorney.  
As narrator of To Kill A 
Mockingbird, the reader 
immediately learns of her intelligence.  
Atticus Finch has taught her to read and 
Calpurnia has taught her to write, all 
before beginning the first grade.  Scout 
is a tomboy, through and through, as 
she wears overalls and fights with boys.  
She is definitely not a prim and proper 
southern belle!  Lastly, Scout is extremely 
thoughtful.  She worries about good versus 
evil, others’ well-being, and her family and 
friends.  Atticus instilled in both Scout 
and her brother Jem a sense of morality.  
He answers their questions truthfully, 
and encourages them to act morally at all 
times.  
 Atticus Finch is the reason Scout is 
the person she is in the novel.  He has 
nurtured her mind, conscience, and 
instilled individuality in her.  While most 
little girls in the Deep South during that 
time period would be wearing dresses 
and learning proper manners, Scout 
wears overalls and plays with Jem and 
her best friend, Dill.  We learn she is very 
passionate, as she speaks up if anyone 
challenges her.  At the end of the book, 
Scout declares that she has “learned 
probably all there is to learn [in school], 
except for Algebra.”  She understands 

that while formal education 
is important, much of what 
is learned is learned through 
life’s experiences. 
 Because of the trial 
of Tom Robinson and Mr. 
Ewell’s vengefulness, Scout 
develops into a person 
capable of understanding 
that no matter what evil she 
encounters, she will not 
become cynical or jaded.  

While she is still an innocent child at the 
end of the book, her perspective on life has 
become very grown-up.  No matter what, 
she believes in the goodness of people.
 Each of us has our own story about 
how we came to be a paralegal. At the 
beginning of our paralegal career, we 
are similar to Scout.  Many of us had 
some education and/or training before 
beginning a paralegal program.  Did you 
have an Atticus or Calpurnia?  While I was 
working as an adult probation officer in 
the Dallas County Courthouse, I had the 
opportunity to work with several district 
attorneys and public defenders.  One of 
the public defenders taught criminal law 
at a post-graduate paralegal program and 
suggested I would make a great paralegal.  
He encouraged me to go speak to the 
head of the program and see if it was the 
right career for me.  After meeting the 
program head, I knew the paralegal field 
was my calling. I, like Scout, understood 
the importance of a formal paralegal 
education.  
 If you are currently a paralegal 
student, your education is very important.  
However, your education will not stop 
when you graduate.  Many other skills will 

be learned once you begin working as a 
paralegal.  Scout would agree that some 
things you need to learn by doing!   If you 
are a twenty-year paralegal, hopefully your 
learning has not stopped.  The Paralegal 
Division has amazing Continuing Legal 
Education opportunities for you, such as 
TAPS, webinars, webcasts, and District 
CLE events. 
 As we enter 2013, the usual resolutions 
include losing weight, working out more, 
eating more healthy, and keeping a cleaner 
house.  I want to challenge each of you 
reading my message to make at least one 
paralegal resolution.  If you are truly 
passionate about being a paralegal, then 
go another step and seek certification by 
taking one of the exams offered by the 
National Association of Legal Assistants 
or the National Federation of Paralegal 
Associations.  If you have been a practicing 
paralegal in your field for more than five 
years, challenge yourself to take the TBLS 
examination in 2013.  I’m sure Atticus 
Finch would want us all to take several 
hours of ethics CLE this year, to ensure 
we maintain our morality in this legal 
field.  Did you have over 12 hours of CLE 
in 2012?  If so, join the State Bar College.  
If you work in a specialized field, then 
challenge yourself to write an article for 
the TPJ.  Maybe your New Year includes 
being a bit more like Scout.  
 In the words of President Abraham 
Lincoln, “Always bear in mind that 
your own resolution to succeed is more 
important than any other.” The Paralegal 
Division wishes you success in all your 
2013 endeavors.  We are here to help you 
accomplish your paralegal resolutions, so 
let us know what we can do for you! 
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By Heidi Beginski, TBLS-BCP

The Constitution of the State of Texas is the document that describes the structure 
and function of the government of the U.S. State of Texas.  The current document 

took effect on February 15, 1876, and is the seventh constitution in Texas history. 
 Article One is the Texas Constitution’s bill of rights. The article originally contained 
29 sections; four sections have since been added. Most of the article’s provisions concern 
specific fundamental limitations on the power of the state government and certain rights 
granted to citizens that cannot be ignored under any circumstances.  For example, 

Sec. 8.  FREEDOM OF SPEECH AND PRESS; LIBEL.  Every person shall be at liberty 
to speak, write or publish his opinions on any subject, being responsible for the abuse 
of that privilege; and no law shall ever be passed curtailing the liberty of speech or of 
the press.  In prosecutions for the publication of papers, investigating the conduct of 
officers, or men in public capacity, or when the matter published is proper for public 
information, the truth thereof may be given in evidence.  And in all indictments for 
libels, the jury shall have the right to determine the law and the facts, under the direc-
tion of the court, as in other cases.

 Now fast-forward to page 7 for information on Texas’ new anti-SLAPP law, which 
was aimed at preventing frivolous lawsuit from stifling free speech activities and the 
rights of petition and association.  Authors Mark C. Walker and David M. Mirazo 
explore some of the likely unintended consequences of the Texas Citizens Participation 
Act (“TCPA”).
 The Texas Legislature also enacted HB300, which became effective September 1, 2012, 
and provides for changes and additions to the Health and Safety Code, Business and 
Commerce Code, Government Code, and Insurance Code to enhance the responsibili-
ties of healthcare providers in maintaining and processing protected health information.  
The article by Christine Cook, PHP starting on page 23 focuses on changes to the Health 
and Safety Code. 
 To start your new year off right, check out the article by Michelle Iglesias, TBLS-BCP, 
starting on page 25, which provides a look at the latest technology tools for our practice 
and tips on how to choose the right solutions.
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The Texas AntiSLAPP Statute: Issues for
Business Tort Litigation
By Mark C. Walker and David M. Mirazo

I. INTRODUCTION

On June 17 2011 Texas Governor Rick Perry affixed his neat signature to Texas’ new anti-
SLAPP1 law, entitled the Texas Citizens Participation Act (the “TCPA”), and in so doing 
Texas joined 28 states and the District of Columbia in enacting various forms of legisla-
tion purportedly aimed at preventing frivolous lawsuits from stifling free speech activi-
ties and the rights of petition and association.2 As drafted, however, the TCPA will likely 
trigger significant unintended consequences, especially for persons and entities who file 
suit to protect their reputation and various property interests. The TCPA introduces 
what one judge called a “draconian” motion to dismiss that places a heavy burden on the 
aggrieved plaintiff to prove that its suit is not frivolous at the inception of the litigation 
without the benefit of any meaningful discovery.3 The Act does not define the shape or 
parameters of a SLAPP suit or distinguish between causes of action subject to or pro-
tected from the anti-SLAPP statute.

So long as a defendant in a business torts suit can characterize the suit as “based on,” 
“relating to,” or “in response to” the exercise of free speech, petition or association, the 
motion to dismiss can be filed, and unless the plaintiff presents prima facie evidence of 
each element of his claim, the motion to dismiss must be granted.4 The potential for 
abuse of this newly crafted dispositive motion is significant. Here are two hypothetical 
examples:

Example 1: Disgruntled Vocal Car Buyer: Car Dealer sells a new car to a customer 
who is dissatisfied, and takes her dissatisfaction to the internet and consumer protection 
agencies. Buyer expresses views that accuse the dealership not only of misrepresenta-
tions about worthiness of the vehicle, but that the dealer engages in fraud, illegal kick-
back schemes, and violations of state and federal advertising laws, some of which carry 
criminal penalties, and organizes a boycott. Customer sues Car Dealer under the DTPA. 
Dealer counterclaims for tortious interference and business disparagement, and seeks 
injunctive relief. How does the TCPA apply?

O

Focus on...
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Example 2: Medical Group Divorce: 

When Doctor A leaves the practice over 
the weekend, he takes lists of all patients 
of the clinic, not just his own, along with 
all medical files A-K, prior to obtaining 
any patient consents. Over the weekend 
Doctor A calls a number of patients and 
informs them that Doctors B and C are 
currently under investigation by the Texas 
Medical Board and are about to lose their 
licenses because of “rampant allegations” 
of improper contact with female patients, 
and urges the patients to leave the clinic 
to become his patients, and call all their 
friends and tell them the same thing. 
When Doctors B and C find out, they file 
suit against Dr. A seeking injunctive relief 
for the return of patient files and protected 
health information, to prevent Dr. A from 
continuing his communications, and for 
damages for defamation, business dispar-
agement, and tortious interference. How 
does the TCPA apply?

II. THE TEXAS CITIZENS 
PARTICIPATION ACT: WHAT IS IT?

A. Background and Enactment of the 
TCPA.

1. What is a SLAPP lawsuit?
The general consensus view among com-
mentators is that SLAPP suits are “legally 
meritless suits designed, from their incep-
tion, to intimidate and harass political 
critics into silence.”5 Hawaii defines a 
SLAPP suit as “a lawsuit that lacks sub-
stantial justification or is interposed for 
delay or harassment and that is solely 
based on the party’s public participation 
before a governmental body.”6 According 
to some views, the typical SLAPP plaintiff 
“does not seek victory on the merits, but 
rather victory by attrition.”7 The “object is 
to quell opposition by fear of large recov-
eries and legal costs, by diverting energy 
and resources from opposing the project 
into defending the lawsuit, and by trans-
forming the debate from a political one 

to a judicial one, with a corresponding 
shift of issues from the targets’ grievances 
to the filers’ grievances.”8 The goal of a 
SLAPP suit is to “stop citizens from exer-
cising their political rights or to punish 
them for having done so.”9

By definition, in the “typical” SLAPP 
case the motivation of the plaintiff is not 
to achieve a legal victory resulting in a 
judgment, but instead to make it pro-
hibitively expensive and burdensome for 
the defendant to continue participation 
in her constitutionally protected activ-
ity. The concept assumes that the SLAPP 
plaintiff enjoys a great advantage in 
resources to fund litigation, and can afford 
to overwhelm the defendant with lawsuit 
expenses and fees. As one commentator 
explained, “[t]he typical SLAPP suit is 
brought by a well-heeled “Goliath” against 
a “David” with fewer resources, trying to 
keep David from opposing, for example, 
Goliath’s development plans or other 
goal.”10 The developer tale is a frequently 
cited example of a SLAPP suit.11

2. Stated Purpose: Prevent Frivolous 
Suits.
The Citizens Participation Act was theo-
retically enacted to provide an expedited 
procedure to dismiss retaliatory, frivolous 
lawsuits that chill free speech. In adding 
a new chapter to the Texas Civil Practice 
and Remedies Code,12 the Legislature 
included a brief statement of purpose:

The purpose of this chapter is to 
encourage and safeguard the con-
stitutional rights of persons to peti-
tion, speak freely, associate freely, 
and otherwise participate in govern-
ment to the maximum extent per-
mitted by law and, at the same time, 
protect the rights of a person to file 
meritorious lawsuits for demon-
strable injury.

TEX. CIV. PRAC. & REM. CODE 27.002.

The Act’s legislative history states that 
it was intended to target “frivolous law-

suits aimed at silencing citizens who are 
participating in the free exchange of ideas” 
and “frivolous lawsuits aimed at retaliat-
ing against someone who exercises the 
person’s right of association, free speech, 
or right of petition.”13 Yet the Legislature 
did not discuss the applicability of existing 
anti-frivolous lawsuit rules and statutes,14 
or how such established body of law was 
inadequate to curtail any perceived harm. 
Nothing in the legislative history of the Act 
discusses why the existing statutory frame-
work for discouraging frivolous suits of all 
kinds was found lacking, or why Chapters 
9 and 10 of the Texas Civil Practice and 
Remedies Code should not be amended to 
address an unmet need.15 Cases involving 
speech and traditional First Amendment 
rights are not exempted from the frivolous 
case deterrence functions of Rule 13 and 
Chapters 9 and 10. In fact, Chapter 9 spe-
cifically applies to cases involving defama-
tion and tortuous interference.16 

The Legislature did not otherwise 
define a frivolous lawsuit in the context 
of the statute, or define what constitutes 
a “meritorious lawsuit” that would oth-
erwise not be subject to the anti-SLAPP 
motion to dismiss. Despite the stated 
legislative intent, the Legislature did not 
require that a movant prove that a suit 
was frivolous in order to have it dismissed 
under the TCPA. The disconnect between 
the statutory provisions and the anti-friv-
olous suit rhetoric of the legislative history 
suggests that we dig deeper into the history 
of this law in order to understand it.

3. Underlying Purpose: Protection of 
Media Defendants.
It appears that the statute is a solution 
in search of a problem. The legislative 
history of the TCPA provides little guid-
ance as to what evidence of SLAPP law-
suits the Legislature considered, if any. 
The House Committee on Judiciary and 
Civil Jurisprudence report was silent about 
whether any studies or data existed to 
demonstrate a particular need for the bill, 
other than generally stating that “abuses of 
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the legal system have also grown, includ-
ing the filing of frivolous lawsuits aimed at 
silencing these citizens who are participat-
ing in the free exchange of ideas.”17 There 
was no data suggesting that there was any 
widespread abuse of suits involving speech 
issues, nor was there any indication that 
the bill was intended to correct any spe-
cific case. The report did not discuss any 
correlation of the bill with media interests.

The legislative history of the TCPA is 
devoid of any scientific or statistical evi-
dence regarding the frequency or impact 
of SLAPP lawsuits in Texas, or how often 
individuals or businesses face meritless 
defamation or disparagement lawsuits. 
The author has yet to find any such studies 
or research, or any published data on the 
frequency or significance of any SLAPP 
lawsuits in Texas.

According to the H.R.O., supporters 
of the bill argued that “SLAPP suits chill 
public debate because they cost money 
to defend, even if the person being sued 
was speaking the truth.”18 Supporters 
claimed: “[u]nder current law, the victim 
of a SLAPP suit must rely on a motion 
for summary judgment. While summary 
judgment disposes of a controversy before 
a trial, both parties still must conduct 
expensive discovery. By allowing a motion 
to dismiss, [the TCPA] would allow frivo-
lous lawsuits to be dismissed at the outset 
of the proceeding, promoting the consti-
tutional rights of citizens and helping to 
alleviate some of the burden on the court 
system.” 19

Further research reveals the impetus 
behind the passage of the Act. Corpus 
Christi representative Todd Hunter was 
the principal designated legislative author 
of H.B. 2973. Representative Hunter 
worked with the Freedom of Information 
Foundation of Texas (“FOIFT”)20, rep-
resented by lawyer Laura Prather,21 in 
passing the legislation. The FOIFT receives 
its funding principally from state and 
national newspaper publishers, along with 
other media interests.22 Media organiza-
tions, including FOIFT, were the principal 

proponents of both the TCPA23 and the 
2009 adoption of the reporter’s privilege, 
codified in TEX. CIV. PRAC. & REM. 
CODE 22.021 et seq.

Ms. Prather, for the media groups, 
publicly states that she drafted the TCPA 
and proposed, organized, and supported 
its passage.24 In her most recent online 
biography, Ms. Prather states that she 
“was the lead author and negotiator for 
the two most significant pieces of First 
Amendment legislation in recent history in 
Texas – both the reporters’ privilege and 
the anti...SLAPP statute.”25 She also states 
that “[t]he bill is designed to deter frivo-
lous lawsuits directed at newsrooms and 
media personnel.”26

Given the context of the media orga-
nizations’ viewpoint and their efforts 
to further insulate the press from legal 
liability for its actions, the proposal of a 
summary mechanism to allow media to 
have their counsel attempt dismissal of 
defamation suits without discovery may 
have been a logical next step. Recognizing 
that the media was the principal propo-
nent of the TCPA helps us better under-
stand the purpose of the statute.

In true winning legislative fashion, the 
media interests caused the statute to be 
named the “Citizens Participation Act,” 
rather than the “Make It Harder to Sue the 
Media Act,” which may more accurately 
reflects the law’s true purpose.

According to the Bill Analysis and 
legislative records, the principal witness 
before the House Judiciary and Civil 
Jurisprudence Committee was Ms. 
Prather, appearing for the FOIFT, the 
Texas Association of Broadcasters, the 
Better Business Bureau, and the Texas 
Daily Newspaper Association. Despite the 
overarching media protection purpose, 
the only example of alleged abuse that 
House Research Organization cited in its 
Bill Analysis was a doctor who sued “a 
woman who complained to the Texas State 
Board of Medical Examiners about the 
doctor and later complained to a televi-
sion station.27 According to the H.R.O., 

“[t]he suit eventually was dismissed, but 
the television station was forced to pay 
$100,000 in legal expenses.”28 The H.R.O. 
did not give any other details about the 
case, or how it constituted a victory for the 
woman.

The bill was brought up for testi-
mony on March 28, 2011 before the 
House Judiciary and Civil Jurisprudence 
Committee,29 which heard comments 
from several witnesses, mostly associated 
with the media.30 At the hearing, Rep. 
Hunter commented that “[i]t [TCPA] 
also provides for an expedited motion to 
dismiss if lawsuits like these are filed frivo-
lously.” 31

The TCPA was one of 31 bills con-
sidered by the Committee that day, and 
the Committee devoted 33 minutes of 
its schedule to the discussion of the bill. 
Following the Committee hearing, there 
is no record of any further discussion in a 
committee, conference, or on the floor of 
the House. The bill passed the House on 
May 4, 2011.

On May 12, 2011, the bill was considered 
in public hearing in the Senate Committee 
on State Affairs32 and discussed for three 
minutes, with no discussion beyond a 
basic description of the bill.33 The bill 
passed the Senate on May 18.

The legislative history does not discuss 
media involvement, provides no examples 
of media litigation, or how the First 
Amendment and successive generations of 
litigation has proved inadequate to protect 
the media from meritless defamation suits.

The Committee did not discuss why 
a new expedited dispositive motion or 
appellate review was necessary for media 
or other defendants, given the Legislature’s 
codification of libel law,34 and granting 
to the media interlocutory appeals in the 
event that a media defendant’s motion for 
summary judgment is denied.35

Opponents argued that the TCPA, 
“if interpreted broadly, could be used to 
intimidate legitimate plaintiffs. It could 
stifle suits brought legitimately under 
libel or slander laws because the plaintiff 
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in such suits would have to overcome 
motions testing its pleadings.”36

The media interests successfully cast 
the legislation as protection for the average 
citizen, especially persons who faced larger, 
better-funded litigation opponents. The 
proponents avoided allowing a discussion of 
larger, well-funded media entities defend-
ing suits brought by individuals or small 
businesses. The proponents apparently suc-
cessfully convinced the Legislature that their 
vote in favor of the legislation was a vote for 
“the little guy,” since the Legislature passed 
the TCPA by unanimous vote in both the 
House and the Senate.

There is nothing in the legislative 
history for the statute that suggests that the 
Legislature considered any of the issues 
raised in this paper before speeding the bill 
through the approval process.

III. APPLICATION OF THE TCPA.

A. What claims are covered?

The TCPA applies to “a legal action [that] 
is based on, relates to, or is in response to a 
party’s exercise of the right of free speech, 
right to petition, or right of association . . .”37 

Each of these concepts was defined by the 
Legislature very broadly. A “legal action” 
“means a lawsuit, cause of action, petition, 
complaint, cross-claim, or counterclaim 
or any other judicial pleading or filing that 
requests legal or equitable relief.”38 Since a 
motion to dismiss may be made regarding 
any “judicial pleading or filing” in which 
some relief is requested, it appears that 
motions to dismiss may not be 
filed in administrative proceedings, although 
administrative proceedings are clearly 
included within the ambit of the “exercise 
of the right to petition,” which includes “an 
official proceeding, other than a judicial 
proceeding, to administer the law. . . .”39 
Clearly, though, a motion to dismiss may 
be filed in response to any sort of plead-
ing orfiling in a judicial matter, including, 
conceivably, motions to dismiss.

“Exercise of the right of free speech” 
means a communication made in connec-
tion with a matter of public concem.”4o 

“ “Communication” includes the making 
or submitting of a statement or docu-
ment in any form or medium, including 
oral, visual, written, audiovisual, or elec-
tronic.”41

Importantly, the broad definitions of 
the First Amendment rights in the statute 
suggest that a movant may file a motion to 
dismiss even if the speech or communica-
tion is not afforded full protection under 
the First Amendment.42

A “matter of public concern” is very 
broad and subject to different interpreta-
tions, since it “includes an issue related to:

(A) health or safety;
(B) environmental, economic, or 
  community well-being;
(C) the government;
(D) a public official or public figure; or
(E) a good, product, or service in the  

 marketplace.”
TEX. CIV. PRAC. & REM. 

CODE 27.001 (7).

What does not constitute a “matter of 
public concern” will be open to debate 
and litigation, undoubtedly, for some time 
to come. In private enterprise, is there 
anything that is not “a good, product, or 
service in the marketplace?”

“Exercise of the right of petition” 
means any of the following: (1) a commu-
nication “in or pertaining to” a judicial, 
administrative, executive, legislative, or 
public proceeding, including all types of 
public hearings and meeting before any 
governmental body, (2) a communication 
“in connection with” an issue under con-
sideration or review by a legislative, execu-
tive, judicial, or other governmental body, 
(3) a communication that is “reasonably 
likely to encourage consideration or review 
of an issue by any governmental body, 
(4) a communication “reasonably likely 
to enlist public participation” in an effort 
to effect consideration of an issue by any 

governmental body, and, (5) any commu-
nication protected by the Texas or federal 
constitutions.43

“Exercise of the right of association” 
means “a communication between indi-
viduals who join together to collectively 
express, promoted, pursue, or defendant 
common interests.”44

Although the Legislature went to great 
pains to define “free speech,” “petition,” 
“association,” and “communication,” it 
did not specify what it means by “based 
on, relates to, or is in response to . . . .” 
Broadly stated, the Act applies to any 
judicial proceeding45 about a communica-
tion related to anything in commerce or 
government.

By its own terms, the Act does not 
protect any violations of the law. The Act 
is not limited to common law claims that 
traditionally involve “speech,” such as 
defamation, business disparagement, false 
light, and related actions. The Act may 
also apply to other business torts, such as 
tortuous interference with contract, fraud, 
and negligent misrepresentation, some 
intentional torts, malicious prosecution, 
and even certain statutory actions, such as 
violations of the Texas Election Code.

Despite the underlying David/Goliath 
premise of anti-SLAPP legislation, there  
is no discussion or requirement in  
disparity of resources to invoke the 
TCPA.46

B. Exceptions to the TCPA.

Perhaps recognizing the overbroad nature 
of the statutory definitions, the propo-
nents provided three general categories of 
exemptions from the application of the 
statute, including government enforce-
ment actions,47 suits for bodily injury, 
wrongful death, or survival,48 and actions 
brought against a “person primar-
ily engaged in the business of selling or 
leasing goods or services, if the statement 
or conduct arises out of the sale or lease of 
goods, services, or an insurance product 
or a commercial transaction in which the 
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intended audience is an actual or potential 
buyer or customer.”49

Yet these statutory exemptions fall 
short of curing the potential for abuse 
of the TCPA, and actually create a dis-
parate impact on certain businesses. For 
example, the last noted exemption applies 
to actions brought against a “person pri-
marily engaged in the business of selling 
or leasing goods or services,” which would 
include entities such as a new or used car 
dealer. That is, the motion to dismiss is 
not available to a car dealer that defends a 
DTPA suit over alleged misrepresentations 
about sale or service, because that would 
be an action “against” the dealer, and 
because it “arises out of the sale or lease of 
goods.” In Example 1, Car Dealer cannot 
avail itself of the motion to dismiss in 
response to the DTPA suit by Customer, 
although the Customer can bring a 
motion to dismiss against Car Dealer in 
response to its counterclaim.

C. Procedure.

1. A New Form of Dispositive Motion.
To be very clear, the TCPA’s motion 
to dismiss is a procedure new to Texas 
civil jurisprudence. The TCPA does not 
appear to grant any substantive rights. It 
creates no cause of action, and the motion 
to dismiss is not a counterclaim. The 
TCPA simply creates a new procedure for 
summary dismissal of claims and suits 
based on matters outside the pleadings. 
As a dispositive motion, it is very differ-
ent from any motion for summary judg-
ment or even a federal Rule 12 motion to 
dismiss.

The only prerequisite for filing the 
motion is that the movant claims that it is 
in response to a “legal action” that is based 
on or relates to the exercise of free speech, 
petition or association.50 The defendant/
movant need not wait to file a motion for 
summary judgment and need not conduct 
any discovery, or allow any discovery to 
be conducted, before filing. The motion 
to dismiss does not mirror or track federal 

prompt disposition motions under FED. 
R. CIV. P. 12. The motion is not required 
to be sworn, but it may be supported by 
affidavits, and, presumably, documents 
and publications.

2. Deadline to File the Motion.
The motion to dismiss must be filed 
within 60 days following the service of the 
legal action. The time to file the motion to 
dismiss may be extended on a showing of 
good cause.51 The length, or number, of 
extensions is not addressed in the statute.

3. Deadline for Hearing and Decision
The hearing on the motion must be set 
not later than 30 days after the date of 
service of the motion, unless the court’s 
docket conditions require a later hearing.52 
There is no guideline as to how long the 
hearing may be delayed due to the court’s 
“docket conditions.” Importantly, there 
is no provision for a trial court to permit 
the hearing to be delayed for good cause, 
unlike the extension available to file the 
motion. There is no provision to allow 
the trial court to allow the respondent 
additional time to respond, for whatever 
reason. There is also no provision that 
requires more than the standard default 
three days’ notice of the hearing.53 There 
is nothing in the statute to prevent the 
movant from filing the motion and setting 
it for hearing with minimum notice under 
Rule 21. The 21-day notice provision of 
TEX. R. CIV. P. 166-a does not apply. Even 
with summary judgment motions, trial 
courts have long been permitted to alter 
the hearing date “on leave of court,” which 
does not necessarily mean good cause.54 
The TCPA does not include any provision 
to allow the non-movant to file a response, 
or even provide any time in which to file 
a response, contrary to Texas and federal 
rules of procedure. The TCPA does not 
even afford the non-movant the limited 
time to respond to a Rule 12 motion to 
dismiss in federal court, or extend the time 
to respond.55

Once the hearing is set, the court must 

rule on the motion not later than 30 days 
following the hearing.56

4. Discovery Stay.
When the motion is filed, it operates to 
immediately suspend all discovery in the 
underlying legal action until the court 
rules on the motion to dismiss.57 This 
appears to be an automatic suspension 
that requires no further order of the court. 
There is no requirement in the statute that 
the motion to dismiss include a notice 
to court and parties about the discovery 
suspension. The suspension of discovery 
would apparently refer to all discovery, 
including that unrelated to communica-
tion litigation. Nor is there any provision 
in the statute for remedies in the event 
that parties attempt to conduct discovery 
without leave of court, or whether the dis-
covery stay applies to the entire case, if the 
motion to dismiss applies only to certain 
causes of action.

(Very) limited discovery may be 
allowed on issues relevant to the motion 
to dismiss, based on a motion by the 
court or a party.58 Since the motion must 
be heard within 30 days of the service 
of the motion, and the new statute does 
not address whether the deadlines in the 
Rules of Civil Procedure may be modified, 
discovery is likely limited to depositions, 
possibly with production of some record 
production, unless the opponent refuses 
to waive the response times contemplated 
in TEX. R CIV. P. 196.2 and 199.2(5). 
The statute is silent on any modification 
of hearing deadlines due to the need to 
conduct some discovery, but since the 
statute does not provide for discovery as 
an exception to the 30-day hearing rule, 
courts may very likely deny any discovery 
that could affect the hearing date.59 There 
is no provision for when a motion for dis-
covery may be brought, whether a movant 
is entitled to hearing, or how the court 
may respond to such a motion. There does 
not appear to be any authority for a trial 
court to extend hearing deadlines in order 
to permit discovery for reasons unique to 
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the parties, such as illness, incarceration, 
or any other reason that would normally 
constitute “good cause.” The effective 
result of a discovery stay is to prevent 
virtually all discovery except at hearing, in 
response to subpoena, much like a con-
tested temporary injunction hearing. This 
denial of discovery, especially coupled with 
the expedited minimum notice dispositive 
motion, may very well violate the open 
courts provision of the Texas Constitution, 
as discussed below.

D. Standards and Burdens of Proof/
Actions by Court.

1. What evidence may be considered?
“In determining whether a legal action 
should be dismissed under [the TCPA], 
the court shall consider the pleadings and 
supporting and opposing affidavits stating 
the facts on which the liability or defense 
is based.”6o The TCPA does not clearly 
indicate whether the hearing is evidentiary, 
or whether the trial court should consider 
live testimony or take up the motion by 
submission. Although the Act specifi-
cally refers to affidavits and pleadings to 
be considered, the Legislature does not 
prohibit live testimony. Yet the language 
of the statute may leave open an argument 
to a movant that a respondent is limited 
to affidavit testimony, although a plain-
tiff resisting the motion to dismiss may 
very well desire to bring live testimony 
at the hearing, because of the discovery 
limitations. There is no time limit for the 
hearing. Nor does the statute provide for 
any continuance of the hearing once it 
commences.

2. Burden of Proof on the Movant.
The standard for the defendant bringing 
the motion to dismiss is “preponderance 
of he evidence.” The movant need only 
show by a preponderance of the evidence 
“that the legal action is based on, relates 
to, or is in response to the party’s exercise 
of: (1) the right of free speech; (2) the right 
to petition; or (3) the right of associa-
tion.”61 In order to require a dismissal of 

the underlying legal action, there is no 
requirement that the movant obtain any 
finding that the action against him was 
frivolous or groundless and brought in 
bad faith or for purposes of harassment, 
despite the avowed intent of the statute, 
or otherwise was brought for the purpose 
of harassing or maliciously inhibiting the 
free exercise of First Amendment rights. 
Importantly, the Legislature did not con-
dition the application of the TCPA on a 
finding of improper motive by the plain-
tiff. There is no mens rea requirement 
that the intent of the lawsuit be to chill 
free speech, petition or association. Nor is 
there a requirement under the statute that 
the trial court take into consideration any 
disparity in the resources available to the 
parties.

3. Burden of Proof on the Respondent.
Once the movant files a verified motion 
that merely states the statutory allegations, 
the burden of proof shifts to the plaintiff/
respondent. There are crucial questions 
about what the burden of proof on the 
respondent is and how it is met. The 
court “may not dismiss a legal action 
under this section if the party bringing 
the legal action establishes by clear and 
specific evidence a prima facie case for 
each essential element of the claim in 
question.”62 What does that mean? What 
must a respondent do to defeat a motion 
to dismiss?

i. “Clear and specific evidence” is unde-
fined and, if it is meant to be a higher 
standard of proof than “preponder-
ance of the evidence,” may very well 
violate the Open Courts provision of 
the Texas Constitution.

It is not clear what the Legislature 
meant by “clear and specific evidence,” 
as there is no such recognized standard 
under Texas law for any cause of action. 
We anticipate immediate confusion 
with “clear and convincing evidence,” 
which is a high standard to meet with 
a long history of interpretation.63 The 
standard should not mean anything 

other than some evidence of each 
element; otherwise, the Act would 
impermissibly impose a higher burden 
of proof that would ultimately be 
required of a plaintiff at the trial of the 
legal action. Yet this is exactly what the 
drafter intended.

“Clear and specific evidence” is 
evidently derived from the reporter’s 
privilege codified in 2009 in the 
“Journalists’ Qualified Testimonial 
Privilege in Civil Proceedings” in TEX. 
CIV. PRAC. & REM. CODE CHAPTER 
22, SUBCHAPTER C, in which a party 
seeking to compel information from a 
reporter must make a “clear and spe-
cific showing” about the need to obtain 
the information. TEX. CIV. PRAC. & 
REM. CODE 22.024. The “clear and 
specific showing” does not apply to any 
cause of action, or a burden of proof 
for any right of action for damages.

Ms. Prather, writing for the Texas 
Daily Newspaper Association, gave 
her detailed explanation of the TCPA, 
including her view of what constitutes 
“clear and specific evidence.” She 
wrote: “What is the “clear and specific” 
standard? As many of you may recall, 
it is the standard already used by the 
courts in reporter’s privilege cases 
and is a more significant burden then 
establishing something by a preponder-
ance of the evidence but not as heavy a 
burden as requiring proof by clear and 
convincing evidence.”64 A “clear and 
specific showing” to obtain a reporter’s 
source information is very different 
from meeting a burden of proof on a 
recognized tort common law cause of 
action.

At least one media party, relying 
only upon pieced together definitions 
of “clear” and “specific,” argues that 
“clear and specific” is an intermediate 
burden of proof that is greater than 
the preponderance of the evidence.65 
Other briefing struggles to find a work-
able definition of the term.

If indeed “clear and specific evi-
dence” is supposed to represent a 

Focus on...
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“more significant burden” than a 
“preponderance of the evidence,” the 
statute may very well run afoul of the 
open courts provisions of Article I, 
Section 13 of the Texas Constitution.66 

There is at least one case pending on 
appeal in which the constitutionality 
of the imposition of a higher burden 
of proof in response to a motion to 
dismiss has been challenged.67 The 
statute in question clearly applies to 
many established common law causes 
of action, and if Ms. Prather’s view as 
non-legislative author of the statute 
is correct, a party must meet a higher 
burden of proof to defeat a motion 
to dismiss filed at the outset of a case 
without discovery than the preponder-
ance standard required to prove the 
case at trial. Preponderance of the evi-
dence is the long-standing burden of 
proof in most common-law and many 
statutory causes of action.

Likewise, imposing a higher stan-
dard of proof in response to a motion 
to dismiss would seem to impose 
a higher burden than is required 
to defeat a no-evidence motion for 
summary judgment, which requires the 
respondent only to produce more than 
a scintilla of evidence to raise a genuine 
issue of material fact on the challenged 
elements.68 A non-movant produces 
more than a scintilla when the evidence 
“rises to a level that would enable 
reasonable and fair-minded people to 
differ in their conclusions.”69 There is a 
very large body of law that describes for 
courts and practitioners what level of 
proof is necessary to sustain or defeat a 
no-evidence motion for summary judg-
ment, none of which is deemed frivo-
lous. The case law refers to a burden 
on the non-movant to “produce” such 
evidence. The TCPA requires the non-
movant to “establish” the evidence.

Considering the introduction of 
other standards in the statute, a movant 
could argue that “establish” also means 
more than “produce,” perhaps rising to 
the level of evidence required to sustain 

a directed verdict. This also makes no 
sense and overwhelms any notion of 
fairness and harmony with existing 
law. Existing rules for summary judg-
ment and against frivolous suits, when 
applied by even-handed jurists, provide 
a more than adequate framework for 
sorting out meritless suits involving 
some sort of speech.

ii What is a “prima facie case?”
“The term ‘prima facie evidence’ is 

ambiguous at best; it sometimes entitles 
the producing party to an instructed 
verdict, absent contrary evidence, and 
sometimes means that a party has 
produced sufficient evidence to go to 
the trier of fact on the issue.” Hinojosa 
v. Columbia/St. David ‘s Healthcare 
System, L.P., 106 S.W.3d 380, (Tex. App. 
Austin 2003, no pet.), citing Coward v. 
Gateway Nat’l Bank, 525 S.W.2d 
857, 859 (Tex. 1975). In this context, 
“prima facie” appears to refer to some 
evidence on the elements of the cause 
of action. The statute does not clarify 
what it means by “a prima facie case for 
each essential element of the claim in 
question.”

Ms. Prather likewise described to 
readers of her articles the origin of the 
prima facie case language: “Where did 
the prima facie establishment of the ele-
ments of the claim come from? This is 
the test Texas courts currently use in 
determining whether someone has a 
valid claim to access information about 
an anonymous speaker. It only makes 
sense to apply the same test to all forms 
of speech ------ anonymous and non- 
anonymous, and Texas courts are used 
to applying this test in speech-related 
cases.”7o

Ms. Prather’s comment does not 
address a cause of action, or the ele-
ments of a cause of action, and does 
not explain what proof of need for 
access to information has in common 
with proof of a cause of action consis-
tent with due process.

iii. What about noncommunication  
 claims joined in the same lawsuit?

Another unanswered question is 
whether the motion to dismiss applies 
only to causes of action in a legal 
action based on a communication, or 
applies as well to non-communication 
causes of action. In business litigation, 
for example, conduct that gives rise 
to a breach of contract may precede 
emotionally based communications 
that form the basis of defamation 
or other torts. Since, under joinder 
rules,71 and in the interest of judicial 
economy, an aggrieved party usually 
sues for all applicable causes of action 
against the offending party, the entire 
“legal action” could be the subject 
of the motion, regardless of whether 
each cause of action is based on speech 
rights.

It would certainly be more sensible 
for a motion to dismiss to target only 
the portions of a lawsuit related to the 
protected speech. “Legal action” does 
refer to “cause of action” in addition 
to “lawsuit . . . , petition, complaint, 
cross-claim, or counterclaim or any 
other judicial pleading or filing that 
requests legal or equitable relief ’72 but 
the statute does not limit its applicabil-
ity to causes of action.

The issue is made more difficult to 
resolve in light of the statute’s provi-
sions suspending “all discovery in the 
legal action,”73 requiring dismissal 
of “a legal action,”74 and permitting 
limited rights of appeal and writ of “a 
trial court order on a motion to dismiss 
a legal action” could certainly be inter-
preted by a trial court to halt discovery 
and require dismissal of even non-
communication claims.

A real trap for the practitioner lies 
in the ambiguity of the scope of dis-
missal contemplated by the statute. 
Most good practitioners make alterna-
tive allegations in their lawsuits, most 
of which are supported by known evi-
dence, and some of which are believed 
will be supported by the evidence 
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adduced during discovery. If the defen-
dant moves to dismiss the entire suit, 
which includes all theories alleged and 
remedies sought, including extraor-
dinary remedies, a movant may very 
well persuade the trial court to dismiss 
the entire lawsuit even if only one 
element of one of the causes of action 
is not clearly supported by evidence. As 
in Example 2, the remaining doctors 
seeking to preserve the protected health 
information of their patients may very 
well see their injunctive relief dissolved 
and the suit dismissed, and fees and 
sanctions awarded against them, even 
though the injunctive relief was clearly 
the proper remedy.

In light of the passage of the 
TCPA, and in the appropriate case, 
the prudent practitioner who repre-
sents the plaintiff, or defendant on a 
counterclaim, may consider whether 
to avoid joining related claims in the 
same suit. By the same token, such 
parties should consider whether to seek 
to sever75 certain claims after the filing 
of a Chapter 27 motion to dismiss to 
preserve them and continue with dis-
covery. The same practitioners should 
refresh their knowledge of the rules on 
compulsory and permissive counter-
claims76 and whether “actions involv-
ing a common question of law or fact” 
should be consolidated77 or proceed in 
separate trials.78

A trial court sitting in review of a 
Chapter 27 motion to dismiss would 
do well to review the rules and require 
clarity of scope of the motion to 
dismiss and any ruling on it.

4. Ruling by the Court—Dismissal 
Mandatory.
If the movant/defendant meets her modest 
burden, the court has no discretion, but 
“shall dismiss” the legal action brought 
against the movant/defendant. This is an 
important provision, as it seems to make 
the trial court’s decision nondiscretionary, 
so long as the nonmovant does not “estab-
lish” “clear and specific evidence” on some 

element of any cause of action.
Unlike the provisions in Rule 13 and 

Chapters 9 and 10 of the Civil Practice 
and Remedies Code, there is no statutory 
requirement of any written finding in 
support of the trial court’s ruling. If the 
movant makes no request for any findings 
under Section 27.007, the trial court does 
not have to issue any. At the request of 
the movant, but not the respondent, the 
court “shall issue” findings about whether 
the legal action was brought for improper 
purposes, and must issue the findings not 
later than 30 days following the request.79

The Legislature does not provide a 
time limitation or end date on the request, 
and does not indicate whether the request 
should be made before or after a ruling, 
or if the request can be made months 
or years later. The Legislature does not 
explain why the party bringing the legal 
action is not entitled to ask for such spe-
cific findings in the event that the trial 
court rules that the legal action should 
be dismissed. More importantly, the 
Legislature did not address what relevance, 
if any, such findings would have to the 
trial court or to an appellate court. If it is 
not an element of the motion that there 
be a finding that the lawsuit was brought 
for an improper purpose, then why is the 
movant permitted to request such find-
ings? The motion can and must be granted 
so long as the other elements are met. If 
the Legislature intended such findings to 
assist in the determination of sanctions 
by the trial court, and the review of such 
award by the appellate court, such intent is 
less than clear from the text of the statue.

Another issue of concern is whether 
the trial court must rule on the motion if 
the plaintiff non-suits the case. Normally 
counterclaims and certain requests for 
sanctions survive a non-suit, but the 
motion to dismiss is not a counterclaim 
for damages, nor is it a motion for sanc-
tions. The non-suit is effective as soon as 
the plaintiff files a motion for non-suit. 
Epps v. Fowler, 351 S.W.3d 862, 868 (Tex. 
2011). At the same time, a non-suit does 
not affect any pending claim for affirma-

tive relief or motion for attorney’s fees 
or sanctions. Id.; TEX. R CIV. P. 162. A 
non-suit fenders the merits of the case 
moot. UTMB v. Estate of Blackman, 195 
S.W.3d 98, 101 (Tex. 2006). Since the 
TCPA motion to dismiss is predicated on 
a review of the merits of the lawsuit, does 
the motion constitute a claim for affirma-
tive relief or sanctions? Arguably the non-
suit fenders the motion to dismiss moot.

E. Mandatory, Not Discretionary, Award 
of Fees and Sanctions for Movant Upon 
Dismissal of Legal Action.

If the court dismisses a legal action, again 
the court has no discretion, but “shall award 
to the moving party: (1) court costs, rea-
sonable attorney’s fees, and other expenses 
incurred in defending against the legal 
action as justice and equity may require; and 
(2) sanctions against the party who brought 
the legal action as the court determines suf-
ficient to deter the party who brought the 
legal action from bringing similar actions 
described in this chapter.”8o There is no 
explanation in the legislative history or the 
statute why the trial court has been stripped 
of the discretion to award fees and assess 
sanctions, which discretion has long been 
given to courts. Even a suit with signifi-
cant merit can result in fees and sanctions 
assessed if the court does not think that 
there is “clear and specific evidence.”

The Legislature did not follow the lead of 
some other states and allow for the recov-
ery of exemplary or punitive damages. An 
award of sanctions is reviewed for an abuse 
of discretion, while Texas law provides a 
strict, high standard of proof to recover 
exemplary damages.81 The legislative history 
and bill analyses do not discuss why the 
Legislature chose sanctions over punitive 
damages.

F. Award of Fees Not Sanctions for 
Respondent/Plaintiff —Predicated on 
Frivolous Motion.

In contrast to the broad recovery favor-
ing the subject of the legal action, the only 
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recovery that a plaintiff in the action may 
obtain in responding to a motion to dismiss 
would be for court costs and reasonable 
attorney’s fees, but only if the court finds 
that the motion to dismiss is “frivolous 
or solely intended to delay.”82 Unlike the 
movant, the respondent cannot recover 
sanctions under the statute, and would 
have to resort to existing Texas law to 
recover any sanctions for frivolous plead-
ings. The Legislature did not disclose why 
the plaintiff in the civil action must prove 
that the motion to dismiss is frivolous, 
while the object of the suit, the purported 
defamer, need only prove the action 
“relates to” his claimed exercise of speech, 
association, and petition rights.

G. Appellate Review. 

1. Interlocutory Appeal Limited to Denial 
of Motion to Dismiss by Operation of 
Law.
What type of appeal is available to liti-
gants of a Chapter 27 motion to dismiss 
is a hot topic of discussion and motions 
in the cases making their way through the 
appellate system. It appears that although 
the Legislature devoted a separate section 
of the statute to “Appeal,”83 the scope of 
interlocutory appeal is limited. The Fort 
Worth Court of Appeals recently decided 
that interlocutory appeals lie only for 
motions to dismiss overruled by opera-
tion of law, and not where a timely written 
order overruling the Chapter 27 motion 
to dismiss exists,84 finding that “the inter-
locutory appeal statutorily authorized by 
subsection (a) is limited to situations in 
which a trial court has failed to timely rule 
on a timely-filed motion to dismiss, and 
the motion to dismiss is therefore consid-
ered to have been denied by operation of 
law.”85

Appellate courts generally have jurisdic-
tion over final judgments.86 Jurisdiction 
of a court of appeals is controlled by the 
constitution and by statutory provisions; 
an interlocutory order is not appealable 
unless a statute explicitly provides for 
appellate jurisdiction.87 The Fort Worth 

Court of appeals correctly noted that “[s]
tatutes authorizing interlocutory appeals 
are strictly construed because they are a 
narrow exception to the general rule that 
interlocutory orders are not immediately 
appealable.88 A TCPA order of dismissal is 
not among the types of actions for which 
an interlocutory appeal is available under 
TEX. CIV. PRAC. & REM. CODE 51.014. 
Section 27.008’s specific grant of right to 
appeal refers only to denial of the motion 
to dismiss by operation of law only, and 
permits appeal only by the moving party.89

Although Section 27.008(b) refers to 
expediting an appeal “from a trial court 
order on a motion to dismiss a legal 
action,” the statute does not explicitly 
state that the granting of a motion permits 
an interlocutory appeal. The Fort Worth 
Court of Appeals correctly noted that 
the Legislature did not use any language 
creating a right of interlocutory appeal 
in the event that an order was signed.90 
Section 27.008(b) does not use the type of 
language found in other statutes creating 
interlocutory appeals, and it does not state 
that a party may appeal or is entitled to 
appeal.91

During the interlocutory appeal 
from the trial court’s failure to rule on 
the motion to dismiss, the trial is not 
stayed and court proceedings are not 
suspended.92 Ironically, in cases in which 
media defendants are involved, their inter-
locutory appeal of a Chapter 27 denial by 
operation of law does not result in a stay of 
the case, whereas a signed order denying 
a motion for summary judgment would 
result in a stay of the trial, though possibly 
not other proceedings.93

2. Written Denial of Motion to Dismiss—
Mandamus Available.
Given that the statute does not create a 
right to interlocutory appeal if the trial 
judge follows the law and timely denies 
the motion to dismiss, the movant is not 
without recourse to the appellate courts. 
If the trial court timely signs an order 
denying the motion to dismiss, the movant 
may be able to proceed with a petition for 

writ of mandamus, alleging that the trial 
court abused its discretion when required 
to dismiss the action.94 Upon review, the 
appellate court will determine whether 
the trial court clearly abused its discre-
tion,95 and a trial court’s application of 
legal principles is reviewed for an abuse of 
discretion separately from its resolution of 
factual disputes.96

The proceedings in the trial court are 
not suspended or stayed while the manda-
mus proceeds.

3. Motion to Dismiss Timely Granted—
Appealable Noninterlocutory Order.97

The respondent to a Chapter 27 motion 
to dismiss must prepare for an expedited 
appeal in the event the motion is granted. 
The Wallbuilder case suggests that an 
order granting a motion to dismiss under 
Section 27.005 may be appealable as a final 
judgment, or severable and appealable as a 
final, non-interlocutory order disposing of 
all issues and all parties.98 This may be true 
if the trial court dismisses the entire case, 
but may not be true if the order of dis-
missal targets only certain causes of action. 
Whether the dismissed causes and parties 
are severable for appeal will be decided on 
acase-by-case basis. We anticipate that an 
appeal of a final order will be reviewed for 
legal sufficiency.99

4. Deadlines for Chapter 27 Appeal or 
Writ.
Either party has 60 days after the court’s 
order is signed to actually file the appeal 
or writ, not just a notice of appeal, if the 
appeal or other writ is brought “under this 
section.”1oo The deadline for any other 
appeal or writ should be governed by 
applicable law.101 A failure to timely rule 
is treated as a denial by operation of law to 
trigger the appellate deadline.102

The statute is unclear as to what appeals 
or writs would be brought “under this 
section.” Clearly an interlocutory appeal 
from a failure to rule on the motion is 
brought under Section 27.008(a). If a party 
files a petition for writ of mandamus, is it 
considered “under this section” for pur-
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poses of the filing deadline? Chapter 27 does 
not expand the jurisdiction of any appellate 
court. Since a mandamus action is an origi-
nal proceeding, a strong argument can be 
made that the practitioner should look to 
and follow the existing deadlines under the 
Texas Rules of Appellate Procedure.103

What is the deadline to appeal if the 
motion to dismiss is granted, and an 
order disposing of all parties and claims is 
entered? Is that considered a final judgment, 
for which a notice of appeal must be filed 
within 30 days of the order, 104 Or does the 
60-day filing of the appeal itself, regardless 
of notice, apply under TEX. CIV. PRAC. & 
REM. CODE 27.008? These questions are 
not addressed, let alone answered, in the 
statute, but a prudent practitioner should 
look first to the standard shorter notice of 
appeal deadlines. The question would be 
whether an appeal of an order of dismissal 
would be considered brought “under this 
section” for purposes of filing the appeal. 
Since any appeal is expedited, it is conceiv-
able that the 60-day filing deadline may 
apply to actually filing the appeal of an 
order granting the motion. Presumably the 
reference in Section 27.008 (c) to “the trial 
court’s order” is the order on the motion 
to dismiss, not another order, such as one 
on a motion to sever. The statute does 
not reconcile the expedited 60-day dead-
line with any other orders to render the 
trial court’s order non-interlocutory and 
appealable.

5. Any Appeal or Writ From An Order 
On A Chapter 27 Motion to Dismiss Shall 
be Expedited.
Section 27.008(b) indicates that any appeal 
or writ is to be expedited. The Fort Worth 
Court of Appeals concluded that “the 
plain language and meaning of subsection 
(b) is to require expedited consideration 
by an appellate court of any appeals or 
other writs from a trial court’s ruling on a 
motion to dismiss filed under chapter 27, 
whether interlocutory or nOt.”1o5 In other 
words, Section 27.008(b) “imposes a duty 
on the appellate courts to expedite disposi-
tion of any types of appeals or writs” from 

Chapter 27 motions to dismiss.

6. Standard of Review of Interlocutory 
Appeal.
The statute does not discuss the standard 
of review of the trial court’s ruling on 
the motion to dismiss and for fees and 
sanctions. The statute does not make any 
express provision for an “abuse of discre-
tion” standard of review of the filings. 
Of course any statutory construction is 
a question of law, which is reviewed de 
novo.106 And although a trial court’s reso-
lution of questions fuming on the applica-
tion of legal standards is a de novo review, 
it is unclear whether the court’s determi-
nation of whether the respondent met its 
burden of proof will be reviewed for an 
abuse of discretion107 or legal and factual 
sufficiency.108 Whether the appellant met 
his initial very modest initial burden of 
proof or the respondent met the shifted 
burden of proof requires some analysis of 
the evidence, which may support a legal 
sufficiency of evidence review.109

H. Does the TCPA Apply in Federal 
Court?

Although it is unsettled whether a defen-
dant in federal court in Texas may file a 
TCPA motion to dismiss, recent author-
ity suggests that the Texas anti-SLAPP 
dismissal motion may be unavailable in 
federal court sitting under either diversity 
or federal question jurisdiction. In a very 
thorough and well-reasoned opinion, a 
U.S. District Court sitting in the District of 
Columbia recently held that a very similar 
anti-SLAPP statute of the District of 
Columbia110 attempts to answer the same 
questions that Federal Rules12111 and 56112 

cover, and therefore cannot be applied in 
a federal court sitting in diversity.113 In 
so finding, Judge Robert Wilkins stated 
that the “history and practice culminating 
in the 1946 Amendments clearly demon-
strates that the framers intended that Rules 
12 and 56 provide the exclusive means for 
challenging the merits of a plaintiff s claim 
based on a defense either on the face of 

the pleadings or on matters outside the 
pleadings.”114 He stated, “[m]oreover, 
like the rest of the Federal Rules of Civil 
Procedure, Rules 12 and 56 automatically 
apply in “all civil actions and proceedings 
in the United States district courts.”115

The analysis was whether the federal 
rule, fairly construed, answers or covers 
the question in dispute.116 If the federal 
rule answers the question, the state law 
does not apply.117 In that case, the court 
determined that Federal Rules 12 and 56 
answered the question in dispute, which 
was “whether this Court may dismiss 3M’s 
claims with prejudice on a preliminary 
basis based on the pleadings or on matters 
outside the pleadings merely because 3M 
has not ‘demonstrated that the claim is 
likely to succeed on the merits.’”118 Judge 
Wilkins observed that the D.C. “special 
motion to dismiss under the Anti-SLAPP 
Act operates greatly to a defendant’s 
benefit by altering the procedure otherwise 
set forth in Rules 12 and 56 for determin-
ing a challenge to the merits of a plaintiff 
s claim and by setting a higher standard 
upon the plaintiff to avoid dismissal.119 
The Boulter opinion rejected opinions 
from the First120 and Ninthl2l Circuit 
Courts of Appeals, finding them distin-
guishable or failing to apply the proper 
analysis.

In the event that a party files or faces a 
TCPA motion to dismiss, the party should 
pay careful attention to this developing 
case law in supporting or opposing the 
motion.

I. Does the Act Conflict with the 
Supreme Court’s Rule-Making Authority?

Since the new statute creates new motion 
procedures that conflict with existing 
dispositive motions by rule, we should 
question whether it may violate the sepa-
ration of powers between the Legislature 
and the rulemaking authority of the Texas 
Supreme Court. The Supreme Court 
derives its rule-making authority ini-
tially from the Texas Constitution, which 
specifically and separately empowers 
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the Supreme Court to promulgate rules 
of civil procedure.122 The Constitution 
authorized the Legislature to delegate to 
the Supreme Court other rulemaking 
power.123 The Supreme Court’s statutorily 
conveyed power is plenary, because the 
Rules of Practice Act provides: “[s]o that 
the supreme court has full rulemaking 
power in civil actions, a rule adopted by 
the Supreme Court repeals all conflicting 
laws and parts of laws governing practice 
and procedure in civil actions, but sub-
stantive law is not repealed” 124 If, under 
the Boulter analysis, the Texas anti-SLAPP 
statute is procedural, it would seem to 
be subject to the Texas Rules of Civil 
Procedure.125

The Texas Rules of Civil Procedure 
share a history of adoption similar to the 
Federal Rules. TEX. R CIV. P. 2, adapted 
from FED. R. CIV. P. 1 in 1940, provides 
in pertinent part that “[t]hese rules shall 
govern the procedure in the justice, 
county, and district courts of the State of 
Texas in all actions of a civil nature, with 
such exceptions as may be hereinafter 
stated.” TEX. R. CIV. P. 1 provides:

The proper objective of rules of civil 
procedure is to obtain a just, fair, 
equitable and impartial adjudica-
tion of the rights of litigants under 
established principles of substantive 
law. To the end that this objective 
may be attained with as great expe-
dition and dispatch and at the least 
expense both to the litigants and 
to the state as may be practicable, 
these rules shall be given a liberal 
construction.

The Texas Rules of Civil Procedure 
have not been amended to provide any 
exceptions for the TCPA dismissal motion. 
Rule 2 makes no provision for such a 
statutory procedure to apply in lieu of the 
Rules of Procedure.

The Texas Supreme Court originally 
looked to the Federal Rules of Civil 
Procedure in the adoption of the Texas 

summary judgment rule, TEX. R. CIV. P. 
166a. The rule was adopted by order of 
October 12, 1949, effective March 1, 1950, 
and designated as the new Rule 166-a.126

The Texas Bar Journal published the 
Texas Supreme Court’s order adopting 
and amending several rules, which cited 
its source as “Federal Rule 56, as origi-
nally promulgated, except . . .[with minor 
wording differences].”127

It is beyond the scope of this paper to 
thoroughly explore the issue of whether 
the anti-SLAPP motion to dismiss is 
consistent with the Court’s rule-making 
authority under the Texas Constitution, 
but this is a serious question to consider. 
It would certainly see m that at the very 
least, the Texas Supreme Court could, by 
order, repeal the motion procedure in 
Section 27.001 et seq.

J. Does the Statute Coflict With Texas’ 
Constitutional Protection of Rights to Sue 
for Reputational Torts?

Since the Chapter 27 motion to dismiss 
is directed squarely at claims based on 
communications, at least many of which 
would be brought as reputational torts, 
there is a significant question whether the 
statute fatally conflicts with longstand-
ing Texas law protecting the right to sue 
for reputational damages as guaranteed 
in the Texas Free Expression Clause. 
“Although we have recognized that the 
Texas Constitution’s free speech guarantee 
is in some cases broader than the federal 
guarantee, we have also recognized that 
‘broader protection, if any, cannot come 
at the expense of a defamation claim-
ant’s right to redress.’” Turner v. KTRK 
Television, Inc., 38 S.W.3d 103, 116-117 (Tex. 
2000), (quoting Casso v. Brand, 776 S.W.2d 
551, 556 (Tex. 1989)). “Unlike the United 
States Constitution, the Texas Constitution 
expressly guarantees the right to bring 
reputational torts.” Turner, 38 S.W.3d at 117 
(citing TEX. CONST. art. I, §§ 8, 13; Casso, 
776 S.W.2d at 556; Ex parte Tucci,859 S.W.2d 

1, 19-23 (Tex. 1993) (Phillips, C.J., concur-
ring)). The Texas Supreme Court declared 
that “[t]he Texas Constitution’s free speech 
provision guarantees everyone the right to 
‘speak, write or publish his opinions on any 
subject, being responsible for abuse of that 
privilege.’” Turner, 38 S.W.3d at 117 (citing 
TEX. CONST. art. I, § 8 (emphasis added)). 
In the Turner case, Chief Justice Phillips also 
relied upon the open courts provision: “the 
Texas Constitution’s open courts provision 
guarantees that ‘all courts shall be open, and 
every person for an injury done him, in his 
lands, goods, person or reputation, shall have 
remedy by due course of law.’” Turner, 38 
S.W.3d at 117 (citing TEX. CONST. art. 1, § 13 
(emphasis added)).

We previously discussed the perils of 
the adoption of an undefined, and possibly 
higher, burden of proof than the general civil 
standard of preponderance of the evidence 
on the basis that a heightened standard of 
proof violates the Texas constitution’s open 
courts provisions.128 Beyond the issue of 
standards of proof, from a more basic statu-
tory construction framework, the well-estab-
lished case law supporting Texans’ constitu-
tional rights to seek redress for reputational 
damages provides ample reason for litigants 
to carefully review the use of a Chapter 27 
motion to dismiss.

IV. UNINTENDED CONSEQUENCES.

A. Overbroad Application and Chilling 
Effect on Meritorious Business Tort 
Actions.

Whether the lawsuit is actually frivolous is 
irrelevant to a motion to dismiss under the 
TCPA. While the Act was not enacted to 
legalize illegal activity, or to provide a safe 
harbor for violations of Texas law, it may 
have this unintended consequence.129

Abuse of anti-SLAPP statutes has been 
reported in other states, such as Maine 
and California.130 A Maine commentator 
reports that, “[n]ot surprisingly, entities 
are beginning to find ways to use anti-



18       wi 2013

Focus on...
SLAPP statues for less legitimate purposes. 
One example is the trend of corporate 
defendants’ use of special motions to 
dismiss under anti-SLAPP statutes as a 
delaying tactic in the face of legitimate 
consumer protection or product liability 
lawsuits.”131 “Absent a fee-shifting dis-
incentive, defendants are filing largely 
futile special motions to dismiss and the 
engaging in interlocutory appeals of the 
inevitable denials of those motions.”132 
Similarly, a California commentator 
reports that “legal seminars are continually 
encouraging corporations to employ the 
anti-SLAPP Statute motion as a new litiga-
tion weapon by filing it in otherwise ordi-
nary personal injury and products liability 
cases.”133 The authors understand that 
some counsel are urging entities involved 
any suits involving communications to file 
the motion to dismiss in each case.

Texas’ exemptions fall short of narrow-
ing the application of the TCPA to true 
SLAPP cases, particularly since there is no 
requirement that there be a finding that 
the lawsuit was frivolous, and that there is 
a gross disparity in resources among the 
litigants in which the alleged defamer is at 
a disadvantage.

Moreover, certain causes of action can 
always be categorized as “relating to” or 
“based on” speech, particularly common 
law torts of defamation, disparagement, 
tortious interference, fraud, negligent mis-
representation, and even statutory claims 
concerning communications and misrep-
resentations.

For example, the Texas Election Code 
provides that candidates and officehold-
ers who are the objects of illegal cam-
paign contributions have the right to seek 
damages against the person or persons 
who knowingly violate the Code.134 The 
Code also provides that “[a] person who 
is being harmed or is in danger of being 
harmed by a violation or threatened viola-
tion of this code is entitled to appropriate 
injunctive relief to prevent the viola-
tion from continuing or occurring.”135 
Thus, a candidate or officeholder who is 
harmed by illegal contributions can sue 

for damages and injunctive relief. But 
campaign contributions necessarily “relate 
to” or are “based on” the “exercise of free 
speech.”136 As a result of the enactment of 
the TCPA, any political candidates suing 
for damages and to enjoin violations the 
Code must be ready to survive an anti-
SLAPP motion.

A critical problem with determining 
the applicability of the statute is the use 
of the terms “related to” and “based on.” 
What does “related to” mean? Does it 
mean more than “is engaged in?” Or more 
than “arising from?” As drafted, the statute 
conceivably applies to almost any type of 
dispute between parties, and is not limited 
to traditional press communications, or 
communications with governmental enti-
ties. The very low threshold for success in 
a motion to dismiss means that anytime 
a blogger, or other person, decides that 
he is going to make a business’ life miser-
able, he can do so with virtual impunity so 
long as he claims he is exercising his First 
Amendment rights. If a person repeat-
edly writes or emails vitriolic views about 
a business, in a way that is damaging to 
the business, is it not proper to sue to 
stop the damage? If a person’s website, or 
Facebook, or Twitter comments otherwise 
violate state defamation law, why shouldn’t 
a party sue for such conduct? We can easily 
see that theft of confidential information, 
trade secrets, statutory actions, other mis-
appropriation actions, can be the subject 
of anti-SLAPP motions to dismiss. It is a 
very simple matter to predict that creative 
lawyers will invoke the TCPA’s provisions 
in virtually every applicable case.

Suits for business disparagement, tor-
tious interference, defamation, and related 
torts are a staple of tactics to restrain 
unethical practices, and to restrain persons 
with defective moral compasses from 
engaging in deleterious behavior. The tort 
system generally works well to temper the 
bad conduct of businesses, customers, and 
the public. The vast majority of business 
tort suits would likely not be characterized 
as frivolous SLAPP suits. As a practical 
matter, most people do not want to spend 

the money to prosecute a meritless case. 
The medicine is probably worse than the 
illness sought to be cured.

B. Justice Delayed is Justice Denied.

Doubtless many litigants in business tort 
suits will try out the new TCPA. For a 
defendant, such as the disparaging blogger, 
or illegal advertiser, to promptly file a 
motion to dismiss, with an affidavit claim-
ing that the activity was protected, is not 
a difficult matter. That defendant/movant 
would know that he is not likely subject to 
sanctions under the statute, and that filing 
the motion causes the case to grind to a 
halt, the discovery stops, and the plaintiff/
respondent has to defend without the 
benefit of even basic discovery. In many 
cases a plaintiff does not have the specific 
proof on every element of her cause of 
action, and will be able to prove the case 
with some evidence from the target defen-
dant. That opportunity is denied in the 
process of the expedited motion to dismiss.

By the time that an expedited appeal 
is decided, precious time is lost and the 
expense of meritorious litigation mounts. 
We will leave it up to the reader to deter-
mine the probability of a plaintiff securing 
fees and expenses from the defendant/
movant in such litigation in response to 
the motion to dismiss.

We will also leave it up to the reader to 
determine whether the statute in fact oper-
ates to deter frivolous SLAPP suits, or has 
cast the net so far as to ensnare a much 
greater class of cases in which the parties 
need access to the courts to resolve their 
disputes.

C. When The Texas Attorney General 
Must Be Invited to the Party.

The passage of the TCPA also reflects a 
lack of consideration about the interaction 
of the statute with other statutory notice 
requirements. Since the communications 
made the basis of the motion to dismiss 
are likely claimed to be constitutionally 
protected, if the suit is based at least in 
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part on statutory grounds that the movant 
challenges on constitutional grounds, the 
state Attorney General must be timely 
notified and given an opportunity to 
participate. Similarly, if a respondent 
challenges a motion to dismiss on consti-
tutional grounds, notice must be timely 
provided to the Texas Attorney General.

Pursuant to Section 402.010 of the 
Texas Government Code (new 2011 
statute), the Texas Attorney General must 
be notified before any ruling by the trial 
court is made under Chapter 27. Such 
statute provides that the Texas Attorney 
General must be notified of any challenge 
to the constitutionality of a Texas statute, 
whether such challenge be by “petition, 
motion or other pleading,” and 45-days’ 
notice required.137 Also, pursuant to 
Section 37.006 of the Texas Civil Practice 
and Remedies Code, in a declaratory judg-
ment action, when the constitutionality of 
a Texas statute is drawn into question, the 
Texas Attorney General “must be served 
with a copy of the proceeding and is enti-
tled to be heard.”138

The difficulty lies in the expedited 
nature of the hearing on the motion to 
dismiss. How can there be a hearing 
within 30 days of the filing of the motion 
to dismiss, and at the same time serve 
notice on the Attorney General and allow 
the Attorney General’s participation? The 
trial court that finds a statute unconstitu-
tional, whether as applied or facially, runs 
the risk of having the ruling overturned 
as void if the Attorney General has insuf-
ficient notice. Once a challenge to the con-
stitutionality of the TCPA and the Chapter 
27 motion to dismiss are made, how does 
an appellate court review the trial court’s 
denial of the motion by order or operation 
of law?

V. CONCLUSION.

While the objective of protecting First 
Amendment rights in the age of the 
internet is laudable, and conscientious 
lawyers are mindful of the need to pursue 
meritorious litigation, the TCPA has a 

number of flaws that may likely restrain 
legitimate suits, rather than restrict frivo-
lous cases. The TCPA includes many flaws 
and inconsistencies that can serve as trial 
and appeal traps for the unwary lawyer. 
Since the TCPA clearly encompasses far 
more than SLAPP cases, practitioners 
should thoroughly examine this new law’s 
applications and defenses in a wide variety 
of cases. Business tort lawyers should care-
fully review the statute and prepare for 
litigating it before making claims relating 
to communications made about. . . , well, 
just about anything at all.

Mark C. Walker and David M. Mirazo are 
attorneys at Cox Smith Matthews, Inc. in 
El Paso.
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if denied by written order signed 
within

30 days, although such denial by 
written order may be reviewable by 
mandamus.    See, Jennings  v.  
Wallbuilder, No. 02-12-00047-CV, 
2012

WL 3500715 (Tex. App. Fort Worth,   
August   16,
2012, no pet. h.)

Comparison of Anti-SLAPP Motion and No-Evidence Motion for Summary Judgment 139



20       wi 2013

4. TEX. CIV. PRAC . & REM. CODE ) 27.003 & 
27.005.

5. Mark J. Sobczak, Symposium: The Modern 
American Jury: Comment: Slapped in Illinois: The Scope 
and Applicability of the Illinois Citizen Participation 
Act, 28 N. III. U. L. Rev. 559, 560-61 (2008), quoting 
Edmond Costantini & Mary Paul Nash, SLAPP/
SLAPPback: The Misuse of Libel Law for Political 
Purposes and Countersuit Response, 7J.L. & POL 417, 
423 (1991).

6. HAW. REV. STAT. 634F-I (2011).
7. Sobczak, supra, at 561.
8. Id., quoting Jerome I. Braun, /ncreasing SLAPP 

Protection: Unburdening the Right of Petition in 
California, 32 U.C. DAVIS L. REV. 965, 969-70 (1999).

9. Id., citing George W. Pring, SLAPPs.’ Strategic 
Lawsuits Against Public Participation, 7 PACE ENV’L. 
L. REV. 3, 5-6 (1998).

10. Richard J. Yurko and Shannon C. Choy, Legal 
Analysis: Reconciling the anti-Slapp Statute With 
Abuse of Process and Other Litigation-Based Torts, 51 
B.B.J. 15, 15 (2007).

11. See John G. Osborn and Jeffrey A. Thaler, 
Feature: Maine ‘s Anti-SLAPP Law: Special Protection 
Against Improper Lawsuits Targeting Free Speech and 
Petitioning, 23 MAINE BAR J. 32 (2008). A powerful 
developer files a frivolous defamation lawsuit against 
a group of outspoken homeowners that oppose the 
developer’s plans to build an industrial facility in 
their backyard. The developer’s complaint “is suf-
ficiently drafted to survive . . . [a] motion to dismiss, 
and the developer then embarks upon a course of 
oppressive discovery and motion practice, forcing the 
defendants to engage in extensive document produc-
tion and a seemingly endless string of depositions.” 
“After years of litigation, the defendants prevail at 
summary judgment or trial--but the victory is, in fact, 
the developer’s. The cost, stress and time involved in 
defending against the suit has fractured the commu-
nity group, sapped the energy and financial resources 
of the group’s members, diverted their efforts from 
actually opposing the industrial plant and chilled the 
likelihood of future opposition to similar projects 
because of the toll the lawsuit took on the group and 
its members.” Id.

12. The Chapter is entitled: “ACTIONS 
INVOLVING THE

13. House Comm. on Judiciary and Civil 
Jurisprudence, Bill Analysis, Tex. HB 2973, 82nd Leg., 
Rs. (2011).

14. See TEX. R. CIV. P. 13, which provides, among 
other things, for sanctions to be imposed only upon 
“good cause, the particulars of which must be stated 
in the sanction order,” for a pleading that is “ground-
less and brought in bad faith or groundless and 
brought for the purpose of harassment”(the common 
definition of a frivolous pleading). Every pleading is 
required to be signed, which signature is a certifica-
tion that the pleading is not frivolous. A party who 
brings a suit knowing that it is frivolous “shall be held 
guilty of a contempt “ “’Groundless’ for purposes of 
this rule means no basis in law or fact and not war-
ranted by good faith argument for the extension, 
modification, or reversal of existing law.” Knowing 
that sanctions are available, “Courts shall presume 
that pleadings, motions, and other papers are filed in 
good faith.” Accordingly, the party resisting the suit 
has the burden to prove that the suit is frivolous. “Bad 
faith is not simply bad judgment or negligence; rather, 
it is the conscious doing of a wrong for dishonest, dis-
criminatory, or malicious purposes. Improper motive 
is an essential element of 
bad faith. Harassment means that the pleading was 
intended to annoy, alarm, and abuse another person.” 

Parker v. Walton, 233 S.W.3d 535, 539-540 (Tex.App.---
---Houston [l4th Dist.] 2007, no pet.). Rule 13 permits 
the trial court to order the offending party to pay 
fees, expenses, and discouragement sanctions. See also 
TEX. CIV. PRAC. & REM. CODE 9.001, et seq., 10.001 
et seq.

15. Chapter 9 applies to “Frivolous Pleadings & 
Claims.” TEX. CIV. PRAC. & REM. CODE 9.001, 
et seq. (enacted 1987). In enacting Chapter 10, the 
Legislature in 1995 went even further than Rule 13, and 
enumerated frivolous pleadings that could be subject 
to sanctions, TEX. CIV. PRAC . & REM. CODE 
10.001, and spelled out the sanctions available, includ-
ing fees and expenses, and sanctions to deter future 
conduct, TEX. CIV. PRAC. & REM. CODE 10.004. 
Chapter 10 provides a mechanism for a party to file a 
motion for sanctions or, on its own initiative, a court 
may issue a show cause order and direct the alleged 
violator to show cause why the conduct has not vio-
lated the statute. TEX. CIV. PRAC. & REM. CODE 
l0.002(a,b). The Legislature even prohibits the Texas 
Supreme Court from amending or adopting rules in 
conflict with the statute. Id. 10.006.

16. TEX. CIV. PRAC . & REM. CODE 9.002(a)(2).
17. House Comm. On Judiciary and Civil 

Jurisprudence, Bill Analysis, Tex. HB 2973, 82nd 
Leg., R S. (2011).

18. Id.
19. Id.
20. See http:||www.fo.org/.
21. Ms. Prather was with Sedgwick, and recently 

joined the Austin office of Haynes & Boone as a 
partner.

22. See htlp://www.fo.org/?page id----796 for a 
listing of “sponsors.”

23. See htlp://www.fo.org/?page id-----I923 for 
FIFI’s discussion of the passage of the Act.

24. See Ms. Prather’s news release at htlp.’//www.
sdma.com/laura”prathers-efforts-lead-to-passage-of-
texas-anti-slapp-law-06-I2-20II/. The news release 
was taken down after Ms. Prather joined Haynes & 
Boone in early June, 2012, but the Sedgwick release 
was virtually identical to the current Haynes& Boone 
biography description.

25. See Ms. Prather’s bio at ht.’//haynesandboone.
com/Laura-Prather/.

26. Id.
27 House Research Org., Texas House of 

Representatives, Bill Analysis H B. 2973 (May 2, 2011 ).
28. Id. 
29. Chair, Jim Jackson (R) Dist. 115; Vice Chair, 

Tryon Lewis (R) Dist. 81; Rep. Dwayne Bohac (R) 
Dist. 138; Rep. Joaquin Castro (D) Dist. 125; Rep. 
Sarah Davis (R) Dist. 134; Rep. Will HarWell (R) Dist. 
114; Rep. Jerry Madden (R) Dist. 67; Rep. Richard 
Raymond (D) Dist. 42; Rep. Connie Scott (R) Dist. 34; 
Rep. Senfronia Thompson (D) Dist 141; Rep. Beverly 
Wooley (R) Dist. 136.

30. Speaking for the bill: Laura Prather (Better 
Business Bureau, Freedom of Information Foundation 
of Texas, Texas Daily Newspaper Association, Texas 
Association of Broadcasters); Carla Main (journalist); 
Robin Lent (Coalition for Homeowners Association 
Reform); Brenda Johnson (HOA); Shane Fitzgerald 
(FOIFT); Joe Ellis (Texas Association of Broadcasters); 
and Janet Ahmad (Home Owners for Better Building). 
The Texas Citizens Participation Act; Hearings on Tex. 
H B. 2973 Before the House Comm. on Judiciary & 
Civ. Jurisprudence, 82nd Leg., R S. 10-17 (March 28, 
2011). Sixteen others registered but did not testify.

31. The Texas Citizens Participation Act; Hearings 
on Tex. H B. 2973 Before the House Comm. on 
Judiciary & Civ. Jurisprudence, 82nd Leg., R S. 10-17 
(March 28, 2011)(Rep. Todd Hunter).

32. Robert Duncan (R) Lubbock, Chair.
33. Hearing on Tex. CSHB 2973 Before the Senate 

Committee on State Affairs, 82nd Leg., R S. (May 12, 
2011 ).

34. See TEX. CIV. PRAC. & REM. CODE 73.00 I 
et seq.

35. TEX. CIV. PRAC. & REM. CODE 51.014(6) 
grants an appeal from an interlocutory order that: 
“denies a motion for summary judgment that is based 
in whole or in part upon a claim against or defense 
by a member of the electronic or print media, acting 
in such capacity, or a person whose communication 
appears in or is published by the electronic or print 
media, arising under the free speech or free press 
clause of the First Amendment to the United States 
Constitution, or Article I, Section 8, of the Texas 
Constitution, or Chapter 73 [of the Civil Practice and 
Remedies Code].”

36. Id.
37. TEX. CIV. PRAC. & REM. CODE 27.003(a)

(emphasis added).
38. TEX. CIV. PRAC . & REM. CODE 27.001 (6).
39. TEX. CIV. PRAC . & REM. CODE 27.OO I (4)

(A)(ii).
4o.TEX. CIV. PRAC. & REM. CODE 27.00 I (3).
41. TEX CIV. PRAC. & REM CODE 27.00 I (I).
42. A number of categories of speech receive little 

or no First Amendment protection. “There are certain 
well-defined and narrowly limited classes of speech, 
the prevention and punishment of which has never 
been thought to raise any Constitutional problem. 
These include the lewd and obscene, the profane, the 
libelous, and the insulting or ‘fighting’ words – those 
which by their very utterance inflict injury or tend to 
incite an immediate breach of the peace.” Chaplinsky 
v. New Hampshire, 315 U.S. 568, 571-73 (1942). 
Obscenity enjoys no First Amendment protection 
and may be banned simply because a legislature con-
cludes that banning it protects “the social interest in 
order and morality.” Roth v. United States, 354 U.S. 
476, 485 (1957). Child pornography is not protected 
by the First Amendment. Osborne v. Ohio, 495 U.S. 
103 (1990). Advocacy directed to inciting or produc-
ing imminent lawless action and is likely to incite 
or produce such action is also not protected by the 
First Amendment. Brandenburg v. Ohio, 395 U.S. 
444, 447 (1969). Other categories of speech receive 
limited protection under the First Amendment. 
“Commercial speech” receives less First Amendment 
protection, and false commercial speech receives 
none. P&G v. Amway Corp., 242 F.3d 539 (5th Cir. 
2001). Importantly, commercial speech may relate to a 
matter of “public concem,” but it nonetheless receives 
limited First Amendment protection as commercial 
speech if the motivation of the speaker is primarily 
economic. Id. at 556. Misleading commercial speech 
receives no First Amendment protection. Goodman 
v. III. Dep’t of Fin. & Prof’l Reg., 430 F.3d 432, 438 
(7th Cir. 2005). Content-’neutral restrictions, such 
as time, place, or manner restrictions, as well as 
incidental restrictions on speech, also enjoy less First 
Amendment protection. Vincen v. Bloomberg, 476 F.3d 
74, 84 (2m1 Cir. 2007). Defamation is clearly an excep-
tion to the First Amendment, in which greater protec-
tion is afforded to public officials and figures.

43. TEX. CIV. PRAC . & REM. CODE 27.001 (4). 
 44. Id. 27.001(2). 
 45. And possibly administrative proceedings.

46. Importantly, neither the TCPA nor other anti-
SLAPP statutes contain a requirement that the defen-
dant be economically disadvantaged as compared to 
the plaintiff, and most states do not require that the 
plaintiff have the improper motive of interfering with 
the constitutional rights of the defendant. In fact, it 

Focus on...



       21  wi 2013

is highly questionable whether any state of mind is 
necessary to dismiss a lawsuit under the TCPA and 
similar statutes. See, infra, Discussion Part II.

47. Id. 27.01 O(a).
48. Id. 27.010(c).
49. Id. 27.010(b).
50. Id. § 27.003(a).
51. Id. 27.003(a). 

 52. Id. 27.004. 
 53. TEX. R CIV. P. 21. 
 54. See TEX. R CIV. P. 166a(c).

55. See, e.g., FED. R CIV. P. 12(b); Local Rule 
CV-7(d), United States District Court, Western 
District of Texas (establishing 11-day time for 
response); FED. R CIV. P. 6(b) provides for extension 
of time for good cause, with few exceptions.

56. TEX. CIV. PRAC . & REM. CODE 27.005(a).
57. Id. 27.003(c).
58. Id. 27.006(b).
59. See id. 27.004. 

 60. Id. 27.006(a).
61. Id. 27.005(b).
62. Id. 27.005(c) (emphasis added).
63. See, e.g. i .d 41.001(2): “Clear and convinc-

ing” means the measure or degree of proof that will 
produce in the mind of the trier of fact a firm belief 
or conviction as to the truth of the allegations sought 
to be established.

64. http.’||www.sdma.com/texas-newsrooms-will-
benefit_-from-anti-slapp-law-07-15-2011/.

65. Brief of Univision, Virgilio Avil and Univision 
Television Group, Inc. v. Larrea, No. 05-II-01637, 
Court of Appeals of Dallas, Texas.

66. The “open courts provision” of the Texas 
Constitution provides that “[a]II courts shall be open, 
and every person for an injury done him, in his lands, 
goods, person or reputation, shall have remedy by due 
course of law.” TEX. CONST. art. I, 13; Trinity River 
Auth. v. URS Consultants, Inc., 889 S.W.2d 259, 262 
(Tex. 1994). “It includes at least three separate consti-
tutional guarantees: I) courts must actually be operat-
ing and available; 2) the Legislature cannot impede 
access to the courts through unreasonable financial 
barriers, and 3) meaningful remedies must be 
afforded, “so that the legislature may not abrogate the 
right to assert a well-established common law cause 
of action unless the reason for its action outweighs 
the litigants’ constitutional right of redress.”’ Trinity 
River Auth., 889 S.W.2d at 262. Pursuant to the open 
courts provision, “[a] statute or ordinance that unrea-
sonably abridges a justiciable right to obtain redress 
for injuries caused by the wrongful acts of another 
amounts to a denial of due process under article I, 
section 13, and is, therefore, void.” Sax v. Votteler, 648 
S.W.2d 661, 665 (Tex. 1983). Thus, the open courts 
provision is violated when a well-established cause of 
action is restricted, and the restriction is unreasonable 
and arbitrary when balanced against the purpose of 
the statute. Smith v. Smith, 126 S.W.3d 660, 664 (Tex.
App.----Houston [l4th Dist.] 2004, no pet.), citing 
Sax, 648 S.W.2d at 666. Clearly, causes of action for 
defamation, business disparagement, tortious interfer-
ence, fraud, malicious prosecution, violations of con-
sumer statutes, and other common-’law and statutory 
actions are well-established. The TCPA may unrea-
sonably and arbitrarily restrict well-established causes 
of action, by imposing a higher standard of proof 
than would ordinarily be required for the plaintiff to 
prevail at trial. Moreover, the TCPA’s limitation on 
discovery may also violate the open courts provision. 
See In re Hinterlong, 109 S.W.3d 611 (Tex.App.----.Fort 
Worth 2003, no pet.) (crime-stoppers statutory privi-
lege violated the open courts provision of the Texas 
Constitution, because it unreasonably and arbitrarily 

restricted plaintiff s ability to prosecute his malicious 
prosecution, defamation, and negligence claims, by 
precluding discovery of the identity and other infor-
mation about his accuser).

67. See Jennings v. Wall.builder Presentations, Inc., 
2012 Tex. App. LEXIS 6834 (Tex. App.----Fort Worth, 
August 16, 2012) (appeal of order denying motion 
dismissed for lack of jurisdiction).

68. TEX. R CIV. P. 166a(i); Forbes, Inc. v. Granada 
Biosciences, Inc., 124 S.W.3d 167, 172 (Tex. 2003).

69. Ford Motor Co. v. Ridgeway, 135 S.W.3d 598, 
601 (Tex. 2004).

70. http://www.sdma.com/texas-newsrooms-will-
benefit`-from-anti-slapp-law-07-15-2011 ./

71. TEX. R CIV. P. 51.
72. TEX. CIV. PRAC . & REM. CODE 27.001 (6).
73. TEX. CIV. PRAC . & REM. CODE 27.003(c). 

 74. TEX. CIV. PRAC . & REM. CODE 
27.005(b),c). 
 75. TEX. R CIV. P. 41.

76. TEX. R. CIV. p. 97.
77. TEX. R CIV. P. 174(a). 

 78. TEX. R CIV. P. 174(b).
79. TEX. CIV. PRAC . & REM. CODE 27.007(a,b).
80. TEX. CIV. PRAC . & REM. CODE 27.009(a). 

 81. Id. 41.003.
82. Id. 27.009(b).
83. TEX. CIV. PRAC . & REM. CODE 27.008.
84. Jennings v. Wallbuilder Presentations, Inc., 2012 

Tex. App. LEXIS 6834 (Tex. App. Ft. Worth August 
16, 2012, no pet. h.) (dismissing appeal for lack of 
jurisdiction); see also Lipsky v. Range Production Co., 
et al., 2012 Tex. App. LEXIS 7059 (Tex. App.------Fort 
Worth Aug. 23, 2012, no pet. h.)(dismissing appeal for 
want of jurisdiction for want of jurisdiction for same 
reason, but granting motion to consider the proceed-
ing as a petition for writ of mandamus).

85. Wallbuilder, 2012 Tex. App. LEXIS 6834 *8.
86. Wallbuilder, 2012 Tex. App. LEXIS 6834 *3, 

citing TEX. CONST. art. V, 6.
87. Stary v. DeBord, 967 S.W.2d 352, 352-353 

(Tex.1998); Wallbuilder, 2012 Tex. App. LEXIS 6834 *4.
88. Wallbuilder, 2012 Tex. App. LEXIS 6834 *4, 

quoting CMH Homes v. Perez, 340 S.W.3d 444, 447 
(Tex. 2011).

89. TEX. CIV. PRAC . & REM. CODE 27.008(a).
90. Wallbuilder, 2012 Tex. App. LEXIS 6834 *12.
91. Wallbuilder, 2012 Tex. App. LEXIS 6834 *12.
92. TEX. CIV. PRAC . & REM. CODE 51.014(b).
93. TEX. CIV. PRAC . & REM. CODE 51.014(a)

(6),(b).
94. Wallbuilder, 2012 Tex. App. LEXIS 6834 *9.
95. Walker v. Packer, 827 S.W.2d 833. 839 (Tex. 

1991).
96. Id. at 839-840.
97. An untimely order granting the motion to 

dismiss would be construed to overrule the motion as 
a matter of law.

98. Wallbuilder, 2012 Tex. App. LEXIS 6834 *9, 
citing Martinez v. Humble Sand & Gravel, Inc., 875 
S.W.2d 311, 312 (Tex.1994) (recognizing that trial court 
may “make the judgment final for purposes of appeal 
by severing the causes and parties”).

99. See City of Keller v. Wilson, 168 S.W.3d 802 
(Tex. 2005).

100. Id. 27.008(c).
101. See TEX. R. APP. P. 25.1, 26.1.
102. Id. 27.008(a).
103. See TEX. R APP. P. 52; TEX. GOV’T CODE  

22.002, 22.221.
104. TEX. R APP. P. 26.1.
105. Wallbuilder, 2012 Tex. App. LEXIS 6834 *10.
106. Entergy GuStates, Inc. v. Summers, 282 S.W.3d 

433, 437 (Tex. 2009); Texas Mun. Power Agency v. 

Public Util. Comm ‘n, 253 S.W.3d 184, 192 (Tex.1997).
107. See In re Doe, 19 S.W.3d 249 (Tex. 2000).
108. See, e.g., King Ranch, Inc. v. Chapman, 118 

S.W.3d 742 (Tex. 2003).
109. See City of Keller v. Wilson, 168 S.W.3d 802 

(Tex. 2005).
110. D.C CODE 16-5501-5505, enacted in 2010, 

effective in the District of Columbia on March 31, 
2011.

111. FED. R CIV. P. 12. 
 112. FED. R CIV. P. 56.

113. 3M Co. v. Boulter, 2012 U.S. Dist. LEXIS 12860 
*44 (D.C. 2012). In this case, 3M sued U.K. defendants 
in federal court for blackmail, tortuous interference, 
business disparagement, and related 
claims. The defendants filed motions to dismiss under 
the new D.C. anti-SLAPP statute.

114. Id. at *47.
115. Id., citing Shady Grove Orthopedic Assocs. v. 

Allstate Ins. Co., 130 S.Ct. 1431, 1437 (2010), and FED. 
R CIV. P. 1.

116. Boulter, 2012 U.S. Dist. LEXIS 12860 *25; 
Shady Grove, 130 S.Ct. at 1437.

117. See Shady Grove, 130 S.Ct. at 1437.
118. Boulter, 2012 U.S. Dist. LEXIS 12860 *6.
119. Boulter, 2012 U.S. Dist. LEXIS 12860 *44.
120. Godin v. Schencks, 629 F.3d 79 (1st Cir. 20l0).
121. United States v. Lockheed Missiles & Space 

C.o.,190 F.3d 963, 972 (9th Cir. 1999).
122. TEX. CONST. art. V, 31 (b): “The Supreme 

Court shall promulgate rules of civil procedure for all 
courts not inconsistent with the laws of the state as 
may be necessary for the efficient and uniform 
administration of justice in the various courts.”

123 .TEX. CONST. art. V, § 31 (c).
124. TEX. GOV’T CODE 22.004(c). See also, 

Nathan L. Hecht & E Lee Parsley, Procedural Reform: 
Whence and Whither (Sept. 1997).

125 Unlike TEX. CIV. PRAC. & REM. CODE 
9.003, the anti-SLAPP law contains no savings provi-
sion that it does not alter the Texas Rules of Civil 
Procedure or the Texas Rules of Appellate Procedure.

126. 12 TEX. B. J. 531 (1949); TEX. R CIV. P. 166-a
127. Id.
128. Supra, Section III.D.2.ii.
129. The Act became effective on June 17, 2011 

and there is no case law interpreting it or applying 
it. Under the Code Construction Act, it is proper to 
consider legislative history and the object sought to 
be obtained by the Legislature when construing and 
applying any statute. See TEX. GOV’T CODE 311.023.

130. John G. Osborn & Jeffrey A. Thaler, Feature: 
Maine’s Anti-SLAPP Law.’ Special Protection Against 
Improper Lawsuits Targeting Free Speech and 
Petitioning, 23 MAINE BAR J. 32 (2008).

131. Id.
132. Id.
133. Joshua L. Baker, Review of Selected 

2003California Legislation: Civil: Chapter 338: Another 
New Law, Another SLAPP in the Face of California 
Business, 35 MCGEORGE L. REV. 409 (2004).

134. TEX. ELEC. CODE 253.131 (a) (2010).
135. Id. 273.081.
136. Whether campaign contributions are actually 

considered constitutionally protected free speech is a 
question beyond the scope of this paper. However, it 
is fair to say that campaign contributions are always 
necessarily related to the exercise of free speech.

137. TEX. GOV‘T CODE § 402.010 (new 2011 
statute) (2012).

138. TEX. CIV. PRAC. & REM. Code § 37.006.
139. With special thanks to Thomas Williams, 

of the Haynes & Boone office in Fort Worth, for his 
thoughts and effort in preparing the chart.

Focus on...



22       wi 2013

Annuity products have 
grown more sophisticated 

over the years to meet the demands 
of today’s more sophisticated 
investors. Just as mutual funds 
grew in popularity as an alterna-
tive to certificates of deposit, the 
variable annuity was developed as 
an alternative to the fixed annuity. 
Variable annuities offer potentially 
higher returns than fixed annuities. 
Of course, there is a risk of loss as 
well. So, deciding which annuity 
product to invest in often comes 
down to deciding how much risk 
you are willing to take.

Fixed annuities provide certain 
guarantees
When you purchase a fixed 
annuity, the issuer guarantees that 
you will earn a minimum interest rate 
during the accumulation phase and that 
your premium payments will be returned 
to you. If you annuitize the contract (i.e., 
take a lifetime or other distribution payout 
option), the issuer guarantees the periodic 
benefit amount you will receive during the 
distribution phase. (Guarantees are subject 
to the claims-paying ability of the issuing 
insurance company.) The interest rates 
earned during the accumulation phase 
will reflect current fixed income rates, 
changing periodically. During the distribu-
tion phase, the payment is based on the 
prevailing interest rates at the start of the 
distribution phase, and then remains con-
stant. This fixed payment may lose pur-
chasing power over time due to inflation. 
Consequently, many investors are hesitant 
to lock in a fixed annuity payout rate.

Variable annuities provide growth oppor-
tunities instead of guarantees
When you purchase a variable annuity, 
the annuity issuer offers you a choice of 
investment options in what are known as 

subaccounts. The issuer may offer many 
different types of asset classes such as 
stock, bond, and money market funds. 
The issuer of a variable annuity does not 
guarantee or project any rate of return 
on the underlying investment portfolio. 
Instead, the return on your annuity invest-
ment depends entirely on the performance 
of the investments that you select. Your 
return may be greater than or less than 
that of a fixed annuity. However, if you die 
before you begin receiving annuity distri-
butions, your heirs will receive at least as 
much as the total of your premium pay-
ments, regardless of the annuity value.
 If you elect to annuitize and receive 
periodic distributions from your variable 
annuity, you can choose to receive either 
a fixed payout (like with a fixed annuity as 
previously discussed), a variable payout, 
or a combination of the two. If you select 
a variable payout, then the amount of each 
payment will depend on the performance 
of your investment portfolio. If the port-
folio increases in value, then your pay-
ments will increase as well. Most annuity 
issuers offer a third option that allows 

you to lock in a minimum fixed payment 
every month, with the possibility of an 
additional variable payment based on the 
performance of your investment portfolio. 
By allowing your principal to remain in 
investment accounts during the distribu-
tion phase, you have the continued oppor-
tunity to benefit from rates of return that 

are higher than what would have 
been received with a fixed annuity. 
But remember, you also run the 
risk that your payout could be 
lower if your investment choices 
do not perform well.

Which is better?
First, make sure that an annuity is 
appropriate for you. Annuities are 
long-term savings vehicles used 
primarily for retirement. There are 
many advantages to annuities, but 
there are drawbacks, too. These 
include a 10 percent tax penalty 
on earnings distributed before age 
59½, and the fact that all earnings 
are taxed at ordinary rather than 
capital gains rates. If an annuity 
is right for you, then the choice 
between fixed and variable annui-

ties will depend on your situation and 
preferences. 
 Usually, choosing between the two 
comes down to your risk tolerance and the 
amount of control you want over invest-
ment decisions. With a fixed annuity, 
there is little risk. You know what you’re 
going to get out of the annuity. However, 
the growth potential of a fixed annuity is 
limited. A variable annuity, on the other 
hand, has a much greater potential for 
growth (although with this growth poten-
tial, there is a greater potential for loss). 
You also have the opportunity to make 
the investment decisions that will impact 
the growth of your annuity. How much 
risk you can comfortably accept, and your 
ability to manage your investment, will 
help you choose between a fixed and a 
variable annuity.
 Note: Annuity withdrawals and distri-
butions prior to age 59½ may be subject to 
a 10% federal tax penalty unless an excep-
tion applies. 
 Note: Variable annuities are long-
term investments suitable for retirement 
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funding and are subject to market fluctua-
tions and investment risk, including the 
possibility of loss of principal. Variable 
annuities contain fees and charges includ-
ing, but not limited to, mortality and 
expense risk charges, sales and surrender 
(early withdrawal) charges, administrative 
fees, and charges for optional benefits and 
riders.
 Note: Variable annuities are sold by pro-
spectus. You should consider the investment 
objectives, risk, charges, and expenses care-
fully before investing. The prospectus, which 
contains this and other information about 
the variable annuity, can be obtained from 

the insurance company issuing the variable 
annuity, or from your financial professional. 
You should read the prospectus carefully 
before you invest.

Content prepared by Forefield, Inc.
This information, developed by an inde-
pendent third party, has been obtained 
from sources considered to be reliable, but 
Raymond James Financial Services, Inc. 
does not guarantee that the foregoing mate-
rial is accurate or complete. Raymond James 
Financial Services, Inc. does not provide 
advice on tax, legal or mortgage issues. 
These matters should be discussed with the 

appropriate professional. 
 Craig Hackler holds the Series 7, Series 
9, Series 10, and Series 63 Securities licenses, 
as well as the Group I Insurance License 
(life, health, annuities).  Through Raymond 
James Financial Services, he offers complete 
financial planning and investment products 
tailored to the individual needs of his clients.  
He will gladly answer any of your questions.  
Call him at 512.391.0919 or 1-800-650-9517 or 
email at craig.hackler@raymondjames.com.   
Raymond James Financial Services, Inc., 
3345 Bee Caves Road, Suite 208, Austin, TX  
78746

The Texas Legislature enacted 
HB300, which became effec-

tive September 1, 2012, and provides for 
changes and additions to the Health and 
Safety Code, Business and Commerce 
Code, Government Code, and Insurance 
Code. These additions and modifications 
enhance the responsibilities of healthcare 
providers in maintaining and processing 
protected health information. Additionally, 
these changes create a task force on health 
information technology and set forth the 
duties and responsibilities for the adminis-
tration of the new requirements.
 This article focuses on changes to the 
Health and Safety Code. For the full text 
of HB300 or other legislation, visit Texas 
Legislature Online at http://www.capitol.
state.tx.us/.
Employee Training for Covered Entities
The new legislation will require each cov-
ered entity to provide a training program 
to its employees regarding the state and 
federal law concerning protected health 
information as it relates to the covered 
entity’s particular course of business and 

each employee’s scope of employment. 
The employees must complete the training 
within 60 days of employment with the 
covered entity and must receive this train-
ing at least once every two years. The em-
ployee’s completing the training program 
will be required to sign (electronically, or 
in writing) a verification of attendance at 
the training program. The covered entity 
will be required to maintain the signed 
statement.

Consumer Access to Electronic Health 
Records
If a health care provider is using an elec-
tronic health records system that is capable 
of fulfilling a request for protected infor-
mation, the health care provider must pro-
vide the requested records to the person in 
electronic form, unless the person agrees 
to accept the record in another form, not 
later than the 15th business day after the 
date the health care provider receives a 
written request for a patient’s electronic 
health record. However, a health care 
provider is not required to provide access 
to a patient’s protected health information 
that is excepted from access, or to which 
access may be denied under 45 C.F.R. Sec-
tion 164.524.
 With regard to the formatting of the 
electronic health record, the executive 
commissioner, in consultation with the 
Department of State Health Services, the 
Texas Medical Board, and the Texas De-
partment of Insurance, by rule may recom-
mend a standard electronic format for the 
release of requested health records, which 
must be consistent, if feasible, with federal 
law regarding the release of electronic 
health records.

Consumer Information Website
The new legislation also requires the 
attorney general, not later than May 1, 
2013, to maintain an Internet website that 
provides information concerning a con-
sumer’s privacy rights regarding protected 
health information under state and federal 
law; a list of the state agencies, including 
the Department of State Health Services, 
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Department of Insurance, that regulate 
covered entities in Texas and the types of 
entities each agency regulates; detailed 
information regarding each agency’s com-
plaint enforcement process; and contact 
information for each of these agencies for 
reporting a violation.

Consumer Complaint Report by Attorney 
General
The attorney general must submit a report 
to the legislature, annually, beginning 
December 1, 3012, describing the number 
and types of complaints received by the 
attorney general and by the state agencies 
receiving consumer complaints along with 
the enforcement action taken in response 
to each complaint reported.

Sale of Protected Health Information
A covered entity may not disclose an 
individual’s protected health information 
to any other person in exchange for direct 
or indirect remuneration, except that a 
covered entity may disclose an individual’s 
protected health information to another 
covered entity for the purpose of treat-
ment, payment, health care operations, or 
performing insurance or health mainte-
nance organization function described by 
Section 602.053 of the Insurance Code, 
or as otherwise authorized or required by 
state or federal law.
 Additionally, the remuneration a cov-
ered entity receives for making a disclosure 
of protected health information may not 
exceed the covered entity’s reasonable costs 
of preparing or transmitting the protected 
health information.

Notice and Authorization Required for 
Electronic Disclosure of Protected Health 
Information
Beginning January 1, 2013, a covered entity 
must provide notice to an individual 
for whom the covered entity creates or 
receives protected health information if the 
individual’s protected health information is 
subject to electronic disclosure. The notice 
may be made by posting a written notice 
in the covered entity’s place of business, 
posting a notice on the covered entity’s 
Internet website, or posting a notice in 
any other place where individuals whose 

protected health information is subject to 
electronic disclosure are likely to see the 
notice. A covered entity may not elec-
tronically disclose an individual’s protected 
health information to any person without a 
separate authorization from the individual 
or the individual’s legally authorized repre-
sentative for each disclosure. An authoriza-
tion for disclosure may be made in written 
or electronic form or in oral form if it is 
documented in writing by the covered 
entity. However, the authorization for 
electronic disclosure of protected health 
information is not required if the disclo-
sure is made, 1) to another covered entity 
for the purpose of treatment, payment, 
health care operations, or performing an 
insurance or health maintenance organiza-
tion function, or otherwise authorized or 
required by state or federal law.
 By January 1, 2013, the attorney general 
must adopt a standard authorization form 
which complies with the Health Insurance 
Portability and Accountability Act and 
Privacy Standards.

Creation of Task Force
The new legislation requires the creation 
of a task force on health information 
technology, composed of 11 members ap-
pointed by the attorney general, not later 
than December 1, 2012, with the advice of 
the chairs of the standing committees of 
the senate and house of representatives 
having primary jurisdiction over health 
information technology issues. The task 

force will include at least two physicians; 
at least two individuals who represent 
hospitals; at least one private citizen who 
represents patient and parental rights; 
and at least one pharmacist in addition to 
the executive commissioner of the Health 
and Human Services Commission or an 
employee of the commission designated by 
the executive commissioner; the commis-
sioner of the Department of State Health 
Services or an employee of the department 
designated by the executive commissioner; 
and the presiding officer of the Texas 
Health Services Authority or an employee 
of the authority designated by the presid-
ing officer. 
 The attorney general is also responsible 
for appointing a chair of the task force 
among the members. The chair must 
have expertise in state and federal health 
information privacy law, patient rights, and 
electronic signatures and other consent 
tools.
 The task force must develop recom-
mendations regarding the improvement 
of informed consent protocols for the 
electronic exchange of protected health 
information, as that term is defined by 
the Health Insurance Portability and Ac-
countability Act and Privacy Standards, 
as defined by Section 181.001, Health and 
Safety Code, as amended by this Act; the 
improvement of patient access to and use 
of electronically maintained and disclosed 
protected health information for the pur-
pose of personal health and coordination 
of health care services; and any other criti-
cal issues, as determined by the task force, 
related to the exchange of protected health 
information.
 By January 1, 2014, the task force must 
submit to the standing committees of 
the senate and house of representatives 
having primary jurisdiction over health 
information technology issues and the 
Texas Health Services Authority a report 
including the task force’s recommenda-
tions. The Texas Health Services Authority 
must publish the report submitted on the 
authority’s Internet website. The task force 
requirement expires February 1, 2014.

 Christine R. Cook, PHP works for the 
Law Office of Maisie A. Barringer in  
Houston.

The new legislation requires the creation of 
a task force on health information technol-
ogy, composed of 11 members appointed 
by the attorney general, not later than 
December 1, 2012, with the advice of the 
chairs of the standing committees of the 
senate and house of representatives having 
primary jurisdiction over health informa-
tion technology issues.
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Hot “Cites”

Prior to my dedication 
to family law, I worked 

in civil litigation on cases that 
ranged from personal injury to 
class action lawsuits. These tend-
ed to be paper intensive practices, 
and as the sole paralegal to four 
attorneys, I found myself drown-
ing quickly. Even ten years ago, 
my solution was to turn to tech-
nology to solve these longstand-
ing issues. There weren’t many 
options, at the time, for personal 
scanners or .pdf converters, and 
the existing options were cumber-
some and lacked portability. 
 I made the leap to family law seven 
years ago after moving to Texas. The 
paperless fad had not quite caught on here, 
but I could see the same trends in tech-
nology applications. While each firm will 
come with its own set of concerns, priori-
ties, methods and issues, paralegals across 
the field face some of the same challenges. 
Our attorneys are on the go and multitask-
ing more casework from the courthouse 
or out of the office than ever before, and 
they like the idea of getting voicemails and 
faxes delivered to their e-mails, accessing 
case files remotely with ease, and stream-
lining more procedures through technol-
ogy. Whether your firm is already on the 
technology bandwagon or you find your-
self trying to pull your attorneys in on the 
advances, there are so many suggestions, 
applications, hardware choices and prefer-
ences – the choices become overwhelming. 
 Reginald Hirsch’s article, “Latest Tech 
Tools for Your Practice”, provides precisely 
the kind of succinct but thorough infor-
mation most paralegals are looking for 
when we attempt to point our attorneys in 
a more tech-heavy direction.  Mr. Hirsch 
has pointed out tried and true assets such 
as the updated technology section for the 
State Bar of Texas (www.sbot.org) and 
the web resource(www.technolawyer.
com). For those of you who cannot decide 

between the multiple versions of apps that 
make Word documents accessible, how to 
make your iPhones something more than 
a social media hub or whether or not to 
recommend iPads for your firm’s trial use, 
the blog run by New Orleans’ attorney Jeff 
Richardson (www.iphonejd.com) posts 
reviews, breakdowns, costs and sugges-
tions for iPhone and iPad applications. 
Mr. Richardson also attend the annual 
American Bar Association’s Techshow in 
Chicago (www.techshow.com) and regu-
larly reports back on the latest legal mind-
ed developments. Mr. Hirsch notes that 
this convention is a great source for new 
methods to meet our constantly increasing 
desire to be more efficient and more  
effective. 
 Our practice is an entirely Mac con-
verted office. The following are the top five 
apps we have found most useful: 

1. Documents to Go ($9.99): 
Allows us to edit Word documents 
from our iPhones and iPads.

2. ScannerPro ($6.99): 
Scan documents, receipts, and 
whiteboards. 

3. Print Central Pro ($5.99): 
A print from this iPhone/iPad app 
does not require an AirPrint printer. 

4. Texas Child Support Calculator 
($8.99): Perfect for those in-the-hall-
way calculations, revisions from the 
courthouse or client meetings. 

5. 2012 Texas Family Code (TX Law) 
($5.99): A great way to cover your 

bases when you’ve left the heavy 
book back at the office. This 
provides full text search, options 
to e-mail sections and complete 
offline access. 

 These advances aren’t lim-
ited to Apple products. Android 
based products, like Google 
and Samsung, have competitive 
hardware with a vast number of 
applications crossing over to their 
platforms. 
 Scanners are getting smaller 
and faster; computers and smart 

phones now come with the capability 
to interact with each other and any other 
device in your home or office. There is a 
constantly evolving list of programs and 
applications that can speak to any number 
of needs (even some we don’t know of 
yet!). With each advance, more hardware 
and options are becoming readily available 
and more accessible to various price points 
and firm sizes.  Do we need better laptops? 
Smart phones? Personal tablets? Macs? 
PCs? Where do we begin? 
 The answer is to start by addressing 
your biggest demands and work your way 
to end solutions that capture the needs of 
your practice. As our options continue to 
multiply, the true success is utilizing the 
technology to its maximum capacity to 
make the most of the time we give to each 
of our cases. 

 Michelle Iglesias is a member of the 
Professional Development Committee of the 
Paralegal Division (PD) of the State Bar of 
Texas. She has been a member of PD since 
2009. Michelle currently works as a family 
law paralegal for the Law Office of R. Shane 
McFarland, P.C. in Austin, TX. She became 
Board Certified in Family Law by the Texas 
Board of Legal Specialization in 2009. She 
began her career as a paralegal in 2003 and 
began focusing on family law in 2006. 

There’s An App for That
Michelle Iglesias, TBLS-BCP
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I was recently asked by a paralegal 
whether it was unethical to ask an 
attorney who was representing a 

defendant in an unrelated action if he 
would accept service for the defendant 
in a lawsuit that the paralegal’s fi rm was 
handling. They had not had any luck serv-
ing the defendant directly and the para-
legal was understandably relieved when 
opposing counsel agreed to accept service. 
Unfortunately, the defendant was not at 
all happy and complained to the parale-
gal’s fi rm about his own attorney billing 
him for accepting service. Of course, it is 
not unethical to ask opposing counsel to 
accept service and the defendant’s issue 
was with his own attorney, not the para-
legal’s fi rm. However, the paralegal’s fi rm 
was not pleased with this situation and 
advised the paralegal never to contact any 
opposing counsel again. It turned out that 
the paralegal contacted opposing counsel 
and arranged for service of the lawsuit 
without fi rst notifying her supervising 
attorney. 
 Most people don’t like surprises that 
leave them unprepared to answer ques-
tions and attorneys are no exception. 
While attorneys are all different, it is best 
to keep your supervising attorney updated 
on what you are working on, the informa-
tion you have gathered, and confi rm how 
to proceed. 
 Sometimes paralegals use their judg-
ment based on experience to determine 
when to update their attorneys. Until 
you are certain about when to update 

your attorney, it is a good idea to keep 
the attorney updated frequently. Some 
attorneys prefer to be copied on emails, 
others prefer weekly or daily briefi ngs. 
Some attorneys prefer an email providing 
an update and requesting instructions on 
how to proceed and others prefer you to 
just stop by as matters come up to provide 
updates and get instructions. 
 Often it is helpful to ask the attorney 
when and how he or she would like to be 
updated. The attorney may request dif-
ferent methods and frequency of updates 
depending upon the situation. This 
approach is particularly helpful when just 
beginning to work with an attorney as well 
as when important ongoing matters arise. 
As the working relationship matures, it 
may be appropriate to discuss recurring 
situations with the attorney and determine 
the preferred method and frequency for 
providing updates.
 While every area of law is different, 

generally the attorney should be advised 
regarding correspondence (including 
emails) and phone calls to or from an 
opposing counsel, as well as witnesses, 
court personnel, and governmental agency 
personnel. 
 Another consideration is whether 
someone else such as the client or another 
attorney might question your attorney 
about the situation and whether your 
attorney would prefer to have the informa-
tion when asked rather than checking with 
you for an update before responding.
The best course of action is to keep your 
attorney updated more than necessary. It is 
better to have your attorney let you know 
you don’t need to provide updates as fre-
quently than to have your attorney ques-
tion why he or she was unaware of specifi c 
information or a particular situation.

Ellen Lockwood, 
ACP, RP, is the 
Chair of the 
Professional Ethics 
Committee of the 
Paralegal Division 
and a past president 
of the Division. She 
is a frequent speaker 

on paralegal ethics and intellectual prop-
erty and the lead author of the Division’s 
Paralegal Ethics Handbook published by 
West Legalworks. You may follow her at 
www.twitter.com/paralegalethics. She may 
be contacted at ethics@txpd.org.

The Ethics of Keeping Your Attorney Updated
Ellen Lockwood, ACP, RP

Scruples

FYIFYIFYI
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ATTENTION LITIGATION STAFFATTENTION LITIGATION STAFF

www.TexasNeutrals.orgwww.TexasNeutrals.org
Save HOURS of scheduling time directly at Save HOURS of scheduling time directly at 

* This online calendar service is entirely free, funded by the attorneys of the NADN’s Texas Chapter. 
To view the National Academy’s free roster of over 800 top-tier mediators & arbitrators, visit www.NADN.org/directory

OVER 50 OF TEXAS’ PREMIER CIVIL-TRIAL 
MEDIATORS & ARBITRATORS 

PUBLISH THEIR AVAILABLE DATES ONLINE 

OVER 50 OF TEXAS’ PREMIER CIVIL-TRIAL 
MEDIATORS & ARBITRATORS 

PUBLISH THEIR AVAILABLE DATES ONLINE 
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TAPS 2012
A Direct Flight to First Class CLE

T
he 2012 Texas Advanced Paralegal 
Seminar (TAPS) was held at the 
Crowne Plaza Hotel—Addison, Texas 
on October 3–5, 2012 and was a great 
SUCCESS. There were 229 registered 

attendees from all across Texas. Save The 
Date for TAPS 2013 that will be held in 
San Antonio on October 2–4, 2013.
 Kudos to the TAPS Planning 
Committee that did a fantastic job! The 
TAPS Planning Committee members are 
always the best of the best and willing to 
do whatever is needed to make this event 
a success; this year’s committee was no 
exception.
 Persons who served on the TAPS 2012 
Planning Committee are listed below:

•	 Susan Wilen, Chair of the TAPS 
Planning Committee

•	 Joncilee Davis, Paralegal Division 
President/Board Advisor and TAPS 
Volunteer Coordinator

•	 Rhonda Brashears, On-Line CLE, 
Paralegal Division

•	 Jennifer Barnes, Socials
•	 Misti Janes, Socials
•	 Kristina Kennedy, Socials
•	 Penny Grawunder, Speakers
•	 Nicole Rodriguez, Registration
•	 Debbie Oaks, Door Prizes
•	 Patti Giuliano, Vendors
•	 Rhonda Brashears, Vendors
•	 Gloria Porter, Marketing
•	 Frank Hinnant, Innovative Legal 

Solutions, Public Member
•	 Carl Seyer, HG Litigation Services, 

Public Member

The Paralegal Division (PD) offers two 
educational scholarships to the annual 
TAPS seminar. This year the recipients 
of the scholarship, which is based on 
membership in the Paralegal Division, 
professionalism, and financial need, were 
awarded to Sandra Key (Plano) and Terii 
Lopez (San Antonio).
 The Exhibit Hall for TAPS 2012 was sold 
out. There were a total of 40 legal service 
companies that exhibited during the Ex-

Paralegals building bikes for Scottish Rite Hospital

 Ashley Givens, Charlie Mohrle, and Susan Wilen. Ashley is the Senior Director, Special Events, Texas 
Scottish Rite Hospital for Children. Charlie is the Rotary Club of Dallas, Bike Rodeo and Child Safety 
Day Chairman.

hibit Hall Exposition held on Thursday, 
October 4. In addition to the Exhibit Hall, 
TAPS featured a Networking Social (Avia-
tor’s Lounge) on Wednesday evening, an 
off-site dinner/community service event 
(Navigating Your Way into History) at the 
Cavanaugh Flight Museum in Addison 
on Thursday, October 4, and an attendee 
luncheon, Plotting Your Course, on Friday, 
October 5. Keynote speaker was:  Robin 
Pou IV, Attorney Mediator +Executive 

Coach from Dallas, who gave a riveting 
address “The Thinking Advantage: The 
Thoughtful Secret to the Success You Want” 
about the power of our unique gifts and 
the gifts of the people around us.  Through 
these gifts, we may find the motivation 
to pursue our life’s Purpose, especially in 
business.  He offered serious and humor-
ous examples of how thinking about one’s 
purpose can enrich the choices we make at 
home and at work.  For those who wish to 
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investigate his ideas further, his book, Per-
formance Intelligence at Work, was touted 
as a major resource.  He gave us much to 
think about.
 During the Thursday evening network-
ing social held at the Cavanaugh Flight 
Museum, the attendees toured the muse-
um, assembled 40 bicycles for the Scottish 
Rite Hospital (Dallas) 2013 Bike Rodeo, 
listened to music, and enjoyed a delicious 
dinner. The bicycles were donated to the 
Texas Scottish Rite Hospital for Children, 
sponsored by law firms and local paralegal 
associations from across Texas. Thank you 
to each of these sponsors that are listed at 
the end of this article.
 A Leadership Summit was held on 
Friday morning, October 5 prior to the 
scheduled CLE presentation topics.  Over 
100 members of the Paralegal Division 
attended the Summit.  Susan Wilen, PD 
Immediate Past President, Debbie Oaks, 
PD Past President, Lisa Sprinkle, Past 
President, and Kristina Kennedy, District 
4 Director, lead a panel discussion of 
what the Paralegal Division has meant to 
them and what it can mean to YOU, as 
a member.  Discussion was held on how 
involvement in PD can serve as a network-
ing tool, provide professional support as 
a paralegal, and potentially open doors 
for future employment.  The group talked 
about the use of social networking using 
the Paralegal Division’s LinkedIn and 
Facebook accounts, the blog, and the PD 
E-Group.  This Leadership Summit will be 
carried forward as TAPS 2013 is planned. 
 Many, many thanks go to the Grand 
Prize sponsor: Merrill Corporation 
(Dallas). The lucky recipients of the three 
grand prize drawings for 2012 ($500 each) 
were Sharon Wornick (Silsbee), Karen 
Berryman (Austin), and Katrina Lea 
(Roanoke). Congratulations! To be eligible 
for the grand prize, an attendee must have 
completed a vendor card, signed by all the 
TAPS exhibitors. 
 And of course, last but not least, there 
were 60 substantive CLE topics presented 
over three days. Without the generosity of 
the speakers, TAPS would definitely not 
take place. The Paralegal Division is for-
ever grateful to the speakers that took time 
from their busy schedules to both prepare 
and present substantive legal topics to the 

attendees. Each three-day attendee earned 
up to 14 CLE hours. A few of these presen-
tations are summarized below:
n	 Katherine Killingsworth, Attorney 

at Law, SettlePou, Dallas – Texas 
Condemnation Law. Ms. Killingsworth 
explained the various aspects of con-
demnation from conception of the 
foundation of the law, what constitutes 
“property” in the context of taking, 
the taking process, the award process, 
process of appealing the award, and 
the different types of interests that are 
involved such as leasehold interests 
and how and if they are compensated. 
The presentation covered a long stand-
ing topic but made it interesting and 
understandable.

n	 Daniel P. Tobin, SettlePou, Dallas: A 
Roadmap from Judgment to Appeal.  
Mr. Tobin provided an overview of the 
basic ground rules of appellate law and 
procedure by reviewing the Texas Rules 
of Civil Procedure pertaining to dead-
lines, preservation of error, and other 
procedural motions.  He explained 
the advantages and pitfalls of each 
approach and offered recommenda-
tions for best practices for successful 
appeals. 

n	 Frank Branson, Attorney at Law, 
Dallas – Persuasion Throughout the 
Trial Process. Mr. Branson shared 
some stories about how useful Jury 
Questionnaires are during the voir dire 
process, as they can help bring out 
biases which might not otherwise be 
found.  Additionally, telling and show-

ing the jury demonstrative evidence 
will help them retain 65% of the infor-
mation provided during trial. Modern 
technology is important to use at trial, 
allowing jurors greater understanding 
through reenactments and medical 
illustrations. 

n	 Rebecca Bell, Fee Smith Sharp & 
Vitullo, LLP, Dallas – Update on 
Changes to the Appellate Process. Ms. 
Bell explained the differences between 
mandamus and interlocutory appeals. 
The new e-filing rules take effect on 
December 1, 2012. These rules include 
a limit on the amount of words which 
can be used in a brief and that the 
briefs must now be e-filed. TAMES is 
the system used to e-file in the appel-
late courts and everything must be text 
searchable. 

n	 Christopher Blanton, Capshaw & 
Associates, Dallas – Tort Me Out to the 
Ball Game: A Survey of Liability Issues 
Arising out of Modern Day Sports in 
Texas. Mr. Blanton discussed the topics 
of premises liability at stadiums, litiga-
tion against public and private schools 
regarding sports related injuries, and 
dram shop issues arising from alcohol 
sales at public sports venues. As to 
premises liability at stadiums, the key 
is “open and obvious,” as it is clear as 
an attendee could be struck by a ball 
or puck. A spectator is considered a 
business invitee. Mr. Blanton further 
discussed that school districts and pub-
lic schools have sovereign immunity. 
The key to the dram shop case is that 

Winners of TAPS Grand Prize (Melissa Spivey of Merrill Corporation [Sponsor]; Katrina Lea, Karen 
Berryman, and Sharon Wornick)



30       wi 2013

the person was “obviously intoxicated” 
when they were provided additional 
alcoholic beverages. 

n	 Steven Springer, Fee Smith Sharp & 
Vitullo, LLP, Dallas - Who’s on First:  
Creating Home Runs in First Party 
Contract Litigation.   Mr. Springer dis-
cussed UIM claims and how they have 
changed through the years.  One large 
change involves judgments received in 
this case, as the insurer has 30 days to 
pay after judgment before attorney fees, 
interest and penalties.  He very anima-
tedly described the ins and outs of who 
is who in an insurance contract.  

Look for TAPS 2012 presentations on the 
Paralegal Division’s CLE Online at www.
txpd.org.

As with any event, its success also depends 
on its supporters. TAPS 2012 was very 
fortunate to be supported by the following 
legal service companies. As a special thank 
you, please find a complete list of those 
companies that helped make TAPS 2012 
a wonderful event for all of the paralegal 
attendees. The Paralegal Division would 
appreciate your support of these sponsor-
ing vendors.

SPONSORS
Wednesday Welcome Social “Aviator’s 
Lounge” 
•	 Esquire Solutions, Dallas 
 
Thursday Social—“Navigating Your Way 
into History” 
•	 Center for Advanced Legal Studies,  
 Houston 
•	 HG Litigation Services, Dallas 
•	 Hollerbach & Associates, Inc., San  
 Antonio 
•	 Innovative Legal Solutions, Houston

Bike Sponsors (Community Service 
Project) 
Scottish Rite Hospital—Dallas 
•	 Brown McCarroll, L.L.P., Austin
•	 Cantey Hanger, LLP, Fort Worth
•	 Capital Area Paralegal Association, 

Austin
•	 Cox Smith, San Antonio
•	 Denton County Paralegal Association, 

Denton

•	 Fort Worth Paralegal Association, Ft. 
Worth

•	 Kevin Clark, PC, Fort Worth
•	 Locke Lord, LLP, Dallas
•	 Lovett Law Firm, El Paso
•	 NGP Energy Capital Management, 

Irving
•	 Nix, Patterson & Roach, LLP, 

Daingerfield
•	 Peltier, Bosker & Griffin, P.C., Houston
•	 Robert E. Raesz, Jr., Law Office, Austin
•	 Underwood Law Firm, LLP, Amarillo
•	 Vernier & Associates, P.C., The 

Woodlands

Friday Attendee Luncheon “Plotting Your 
Course”
•	 Alamo Area Paralegal Association, San 

Antonio
•	 Capital Area Paralegal Association, 

Austin
•	 Dallas Area Paralegal Association, 

Dallas
•	 Fort Worth Paralegal Association, Fort 

Worth
•	 North Texas Paralegal Association, 

Denton 

•	 Tyler Area Association of Legal 
Professionals, Tyler

•	 DepoTexas (Statewide, TX)

Patron Directory Sponsor: Innovative 
Legal Solutions, Houston

•	 CD Rom/Speaker Materials Sponsor: 
Peritia Data Discovery, Dallas

•	 Tote Bag Sponsor: US Legal Support 
Inc., Houston

•	 Grand Prize Sponsor: Merrill 
Corporation, Dallas

DOOR PRIZE SPONSORS

COMPEX LEGAL

 www.cpxlegal.com

DELANEY CORPORATE SEARCH

 www.delaneycorporate.com

HOLLERBACH & ASSOCIATES 

www.hollerbach.com

JEE LAW, PLLC

 www.andrewjee.com

KAPLAN COLLEGE – DALLAS

 www.kaplan.edu

TEXAS CHAPTER OF THE  

NATIONAL ACADEMY OF  

DISTINGUISHED NEUTRALS

 www.nadn.org/texas

NELL MCCALLUM & ASSOCIATES, INC.

 www.nellmccallum.com

NEWHOUSE + NOBLIN

 www.nnlegalsearch.com

OPEN DOOR SOLUTIONS, LLP

 www.opendoorsolutions.com

PYE LEGAL GROUP

 www.pyelegalgroup.com

Craig Hackler, Financial Advisor

RAYMOND JAMES FINANCIAL  

SERVICES 

www.raymondjames.com/austinTX/

SPECIAL COUNSEL

 www.specialcounsel.com

TAPS 2012 Scholarship Recipients:  Terii Lopez, Susan Wilen (TAPS Chair), and Sandra Key
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ADVANCED DISCOVERY 
www.advanceddiscovery.com 
 
ATTORNEY RESOURCE, INC. 
www.attorneyresource.com
 
BLUE RIBBON ADVANTAGE 
www. TheBlueRibbonAdvantage.com
 
CAPITOL SERVICES, INC. 
www. capitolservices.com
 
CASEFILEXPRESS, LP 
www. cfxpress.com
 
CENTER FOR ADVANCED LEGAL 
STUDIES 
paralegal.edu
 
CENTRAL TEXAS LITIGATION SUP-
PORT SERVICES 
www. centexlitigation.com
 
CODEMANTRA, LLC 
www. codemantra.com
 
COURT FILE AMERICA 
www.courtfileamerica.com 
 
DEPOTEXAS 
www.depotexas.com
 
DISCOVERY RESOURCE 
www. discoveryresource.com

EASY-SERVE 
www.easy-serve.com
 
ELITE DOCUMENT TECHNOLOGY 
www. elitedoctechnology.com
 
ESQUIRE SOLUTIONS 
www. esquiresolutions.com

HAAG ENGINEERING COMPANY 
www.haagengineering.com
HG LITIGATION SERVICES 
www. hglitigation.com
 
HUSEBY COURT REPORTING 
www. huseby.com
 
INNOVATIVE LEGAL SOLUTIONS 
www. myinnovative.net
 
KIM TINDALL & ASSOCIATES 
www.ktanda.com
 
LEGALPARTNERS, L.P. 
www. legalpartners.com
 
LEXIS NEXIS 
www. lexisnexis.com
 
LONESTAR DELIVERY & PROCESS 
www. lonestardeliveryonline.com
 
MERRILL CORPORATION 
www.merrillcorp.com

NALA - THE ASSOCIATION OF 
LEGAL ASSISTANTS/PARALEGALS
www.nala.org 

NATIONAL CORPORATE RESEARCH, 
LTD 
www. nationalcorp.com
 
NFPA—NATIONAL FEDERATION OF 
PARALEGAL ASSOCIATIONS
www.paralegals.org
 
PARASEC 
www. parasec.com

PERITIA DATA DISCOVERY 
www. peritiadata.com

 

PLANTINUM INTELLIGENT DATA 
SOLUTIONS 
www. platinumids.com
PROACTIVE LEGAL SOLUTIONS 
www. proactivelegal.com
 
PROFESSIONAL CIVIL PROCESS 
www. pcpusa.com

PROVIDUS
www.providusgroup.com
 
REGISTERED AGENTS SOLUTIONS, 
INC. 
www. rasi.com
 
RESEARCH & PLANNING CONSUL-
TANTS, L.P.
www.rpcconsulting.com

ROBERT HALF LEGAL 
www. rhi.com
 
SECOND IMAGE NATIONAL
www.secondimage.com
 
SUNBELT REPORTING & LITIGATION 
SERVICES
www.sunbeltreporting.com
 
TEAM LEGAL 
www. teamlegal.net
 
THE LEGAL CONNECTION, INC.
www.tlc-texas.com
 
U.S. LEGAL SUPPORT 
www. uslegalsupport.com
 
WEST, A THOMSON REUTERS 
BUSINESS 
www. thomsonreuters.com

EXHIBITORS
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PARALEGAL DIVISION  

Notice of Election of Bylaws Amendment

T
he Paralegal Division’s ELECTION 
for Amendments to By-Laws will take 
place March 29 through April 12, 2013. 
All Active members of the Paralegal 

Division in good standing as of March 29, 
2013 are eligible to vote. All voting must be 
completed on or before 11:59 p.m., April 
12, 2013.
All voting will be online and no ballots will 
be mailed to members.
Please take a few minutes to logon to the 
PD’s website and cast your vote for your 
District’s Director. The process is fast, 
easy, anonymous, and secure.
•  Between March 29th and April 12, 2013 

go to www.txpd.org
•  In the Member-Only section, click on 

“Vote” 

•  Follow the instructions to login and 
vote 

The following amendment to By-Laws will 
submitted to the Active members election: 
 
Current Bylaw
ARTICLE VI 
ANNUAL MEETING
Section 1. Date, Place and Notice.
The Division shall meet annually at the 
same time and in the same county as the 
Annual Meeting of the State Bar of Texas.  
Announcement of the Annual Meeting 
shall be made to the membership at least 
30 days in advance.
 
Amendment approved by the Board of 
Directors on November 11, 2012 for vote 
by Active Members:

ARTICLE VI 
ANNUAL MEETING
Section 1. Date, Place and Notice.
The Division shall meet annually 
at a time and location to be 
determined by the current Board of 
Directors.   Announcement of the Annual 
Meeting shall be made to the membership 
at least 30 days in advance.
 Reason for Bylaws Amendment:
To allow the Paralegal Division Board of 
Directors to determine location and time 
of the Annual Meeting based on cost 
efficiency and convenience.
 If you have questions regarding the 
election process, contact the Elections 
Committee Sub-Chair in your District or 
the Elections Committee Chair, Gloria 
Porter, at Elections@txpd.org.

T
he Paralegal Division’s DIRECTOR 
ELECTION for District Directors in 
odd-numbered districts (Districts 1, 
3, 5, 7, 11, 13, and 15) will take place 

March 29 through April 12, 2013. 
  All Active members of the Paralegal 
Division in good standing as of March 29, 
2013 are eligible to vote. All voting must be 
completed on or before 11:59 p.m., April 
12, 2013.
  All voting will be online and no ballots 
will be mailed to members.
  Please take a few minutes to logon to 
the PD’s website and cast your vote for 
your District’s Director. The process is fast, 
easy, anonymous, and secure.
•  Between March 29th and April 12, 2013 

go to www.txpd.org
•  In the Member-Only section, click on 

“Vote”
•  Follow the instructions to login and 

vote 
Beginning on February 8, 2013 each 
Elections Subcommittee Chair shall 
prepare and forward, upon request, the 
following materials to potential candidates 
for director in their respective district at 
any time during the nominating period:

a. A copy of the List of Registered 

Voters for their district;
b. A sample nominating petition; 

and
c. A copy of Rule VI of the Standing 

Rules entitled “Guidelines for 
Campaigns for Candidates as 
Director.” 

Each potential candidate must satisfy the 
following requirements:

a. Eligibility Requirements. The 
candidate must satisfy the eligibility 
requirements of Article III, Section 
3 and Article IX, Section 1 A and 
Section 4 of the Bylaws and Rule V 
B, Section 5c of the Standing Rules.

b. Declaration of Intent. The candidate 
must make a declaration of intent 
to run as a candidate for the office 
of director through an original 
nominating petition declaring 
such intent that is filed with the 
Elections Subcommittee Chair in the 
candidate’s district pursuant to Rule 
V B, Section 5 of the Standing Rules.

c. Nominating Petition. The original 
nominating petition must be 
signed by the appropriate number 
of registered voters and must 

be submitted to the Elections 
Subcommittee Chair in such 
district, on or before February 28, 
2013.  

If you are interested in running for District 
Director, or need further information 
regarding the election process, contact the 
Elections Committee Sub-Chair in your 
District, or the Elections Chair, Gloria 
Porter, at Elections@txpd.org.
2012–2013 District Election Committee 
Sub-Chairs in Odd-Numbered Districts:

District 1:  Paulina Nguyen – pnguyen@
jenkinskamin.com

District 3: Claudette Gordon – cgordon@
casham.com

District 5: Heidi Helstrom – assistant5@
tessmerlawfirm.com

District 7: Shandi Farkas – shandi.farkas@
uwlaw.com

District 11: Darla Fisher – dfisher@
lcalawfirm.com

District 13: Gloria Porter, Elections Chair – 
Elections@txpd.org

District 15: Koreen Mefferd – kmefferd@
rgv.rr.com

PARALEGAL DIVISION 
 

Notice of 2013—District Director Election



We give you a lot of credit

When you participate in CLE Online

Online courses and events are the convenient way 
to stay current in your practice area.  The 
Paralegal Division of the State Bar of Texas 
online CLE program is the best place to find 
them.  Courses cover a wide variety of 
subject matter and include live webcasts, 
Podcasts, and on-demand webinars.

http://txpd.inreachce.com 
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In a world 
of email 

and ebusiness,
we’re eservice





Place orders, track projects, create and file documents, access 
state websites and statutes, review your Service of Process 
history – 24/7. Receive reports and filings via email – instantly. 

With all the speed and efficiency that our specialized 
technology makes possible, we have not overlooked what our 
clients rely on: our personal attention and customized service.

Log on today or better yet, call us today to speak with a 
state-of-the-art customer service representative.

	Corporate Document Filing & Retrieval

 Registered Agent Services 

 UCC Searches & Filings

 Nationwide

800-345-4647
www.capitolservices.com


